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Sam H. Flint, General Traffic Manager of The Quaker Oats Com- 
pany, Chicago, and former First Vice President of the Association of 
Interstate Commerce Commission Practitioners, was elected President of 
the Association at its thirtieth annual meeting in May, at Atlanta, 
Georgia. He succeeds W. Lennig Travis, who now becomes a member 
of the Executive Committee. 

Mr. Flint was born at Mt. Airy, Georgia, the son of Samuel Hall 
Flint and May Harbin Flint. He attended the Cornelia High School 
at Cornelia, Georgia, and was graduated from Piedmont College, 
Demorest, Georgia, in 1941 with a degree in business administration. 
After studying law, he was admitted to the Georgia bar in 1952. 

Mr. Flint was assistant traffic manager, 1941 to 1943, of the Tallulah 
Falls Railway, serving the 57 miles between Cornelia, Georgia, and 
Franklin, North Carolina. He joined the Navy in 1943 and served with 
the Amphibious Forces in the Pacific as a Lieutenant, j. g., until a 
freak accident aboard ship in February, 1945, resulted in a badly 
crushed foot. Hospitalized on Saipan and Pearl Harbor, he was later 
returned to the United States. After leaving the Navy, he was appointed 
to the Georgia Public Service Commission at Atlanta, as Director of its 
Transportation Division, from 1946 to 1952. 

In January, 1953, he was appointed General Traffic Manager of The 
Quaker Oats Company, his present position. The Quaker Oats Company 
operates twenty-nine plants in the United States and five in Canada. 

Throughout his career, Mr. Flint has been active in public affairs. 
Previously, he has been transportation advisor to the Southern Gover- 
nors’ Conference, a sixteen-state organization ; chairman of the Uniform 
Classification Committee; chairman of the Tariff Simplification Com- 
mittee; secretary of the Passenger Deficit Committee of the National 
Association of Railroad and Utilities Commissioners. He also has taken 
an important part in the work of the Association of Interstate Commerce 
Commission Practitioners since he was admitted to practice before the 
Interstate Commerce Commission in 1952. He has served on the Asso- 
ciation’s Committee on the Budget of the I. C. C., as vice president of 
District 8, comprised of the states of Michigan, Indiana and Illinois; 
and has been a member of the Executive Committee for two years. 

His present activities include membership in the Traffic Club of 
Chicago, National Freight Traffic Association, Union League Club of 
Chicago, the American Bar Association, Georgia Bar Association, Delta 
Nu Alpha Transportation Fraternity, and Traffic Committee of Illinois 
Manufacturers Association. 

In 1943, at Princeton, New Jersey, Mr. Flint was married to Jerry 
Maemillan, the daughter of Mrs. Thomas Edgar Maemillan and the late 
Mr. Maemillan, of Dacula, Georgia. They have a two-year old daughter, 
Cynthia Hall, and reside in Evanston, Illinois, where they are members 
of St. Marks Episcopal Church. 
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Federal Usurpation of State Regulatory 
Authority * 


By THE HonoraBLeE WALTER R. McDONALD t 
Member, Georgia Public Service Commission 


The inexorable encroachment by the Fed- 
eral Government into all fields of local authority 
is the greatest danger facing this country today. 
In every sphere of human activity we are faced 
with the increasing concentration of power in 
the Federal Government and the resultant re- 
moval of control over our destiny from the 
hands of the responsible individual citizen (the 
source of government under our Democratic 
concept) to the moguls and pressure groups on 
the Federal level. This trend towards an all 
powerful centralized government should disturb 
Warmer R. McDonatw the entire country. The South has been sus- 

} pected and accused of tenacious adherence to 
the right of local self-determination, in order to preserve our system of 
racial segregation but the conflict between local-state authority and 
Federal power is a Nation-wide problem outweighing any regional 
problem and posing a serious threat to the continuation of our dual 
system of State and Federal Government. 

Generous expressions of well deserved praise and gratitude have 
often been given to the framers of our Constitution for their uncanny 
foresight in bringing together the political wisdom and experience of 
the ages into this remarkable document which has proven sufficiently 
elastic to withstand the rigors of time and to permit the continued 
growth and expansion of our Nation. It is a reasonable assumption, 
however, that the architects of our ‘‘State and Federal system’’ have 
not just turned over in their graves but that they are literally ‘‘revolving 
in their tombs’’ over the distortions which have been placed on their 
language and intentions and over the weird and constrained construc- 
tions of that instrument by the Supreme Court and the ever-ready dili- 
gence of Congress to extend, under its provisions, the long arm of 
Federal Government into every possible field of local government. 





Invasion of State Authority Not Limited To Any Particular Phase 


Invasion of State authority by the Federal Government has not 
been limited to any particular phase of government or human concern, 
not even the sociological. However, these remarks will be confined to 
the field in which everyone here today is directly concerned, that of 





* A paper prepared as an address before the members of the Association of 
1. C. C. Practitioners at their thirtieth annual meeting, May 14, 1959, at the 
a Dinkler Plaza, Atlanta, Georgia. 


+LL.B., University of Georgia, 1914. Member of the Georgia Public Service 
Commission since 1923. 
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Federal and State regulation of the movement of goods and passengers. 
In no field other than that of the sociological and segregation controversy 
have the Federal courts and the Congress gone so far in the negation 
of States’ rights. 

In order to trace this insidious and persistent invasion of state 
regulatory authority by the Federal Government we should begin with 
our Constitution and examine some of the early Supreme Court decisions 
interpreting the Constitution. 

There is no question but that the adoption of the Constitution and 
the formation of the Federal Government was necessary for the safety 
and protection of all of the constituent states and their citizens. The 
basic concept of that Constitution and of the formation of the Federal 
Government was that the Federal Government was to be only a govern- 
ment of delegated powers; that is, to have only such powers as the 
individual States then gave or were later willing to relinquish to it. 
On the other hand the individual States were then, and were to continue 
to be, governments of retained powers; that is, they were to retain all 
the powers of government not then or thereafter delegated to the Federal 
Government. 

In the formative years the Federal Government travelled a rocky 
road and its authority was flouted by just about every State—if not by 
every person—in the Union. It was admittedly necessary to strengthen 
the hand of the Federal Government so that it might properly perform 
the functions actually delegated to it and the fourth Chief Justice of 
the United States, John Marshall, became the great interpreter of the 
Constitution and, as one authority has put it, his decisions ‘‘gave to the 
Constitution the breath of life, establishing, maintaining and construing 
the Federal powers along the lines intended by its framers.’’ Whether 
his interpretations, in the light of later ‘‘clarifications’’ by the Court, 
were along ‘‘lines intended by its framers’’ is highly debatable but this 
eminent jurist was undoubtedly largely responsible for the preservation 
of our Federal Government. 

The Federal Government derived its authority to regulate transpor- 
tation from Article I, Section 8, Clause 3 of the Constitution—the so- 
called ‘‘Commerce Clause’’—which gave Congress power . . . ‘‘to regu- 
late commerce with foreign nations and among the several States, and 
with the Indian tribes.’’ So far as concerns the direct provisions of this 
clause, we believers in States’ Rights can have no quarrel with the 
wisdom of and necessity for this power. Obviously commerce between 
the States was not and is not the sole concern of one or a few States but 
is vital to us as a nation and the welfare of bona fide interstate commerce 
could not be left to the mercy or the whim of any State which might 
in its own interest penalize or burden commerce of others. 


Basis for Much of Federal Government’s Invasion into State Regulatory Powers—1819 


Now, however, we run into the Supreme Court decision which 
opened the door for ever-widening Federal authority and which is the 
basis for much of the Federal Government’s invasion into State regu- 
latory powers. This decision was that in McCullough v. Maryland 
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(4 Wheat 316), decided in 1819, which laid down the doctrine of 
‘‘implied powers.’’ The Court ruled in effect that while the Federal 
Government was limited in its powers, there was nothing in the Consti- 
tution that excluded incidental or implied powers and that if the end 
was legitimate and properly within the scope of the Constitution all the 
means which were appropriate and plainly adapted to that end, and 
which were not prohibited, might be employed to carry the end into 
effect. 

Succinetly stated, this decision, although itself directly involving 
the power of the Federal Government to incorporate a bank, broadened 
the scope of the ‘‘Commerce Clause,’’ so that the power to regulate 
interstate commerce carries with it, by implication, all power necessary 
to make that power effective, including the power to allegedly ‘‘correct’’ 
what was later styled as ‘‘undue burdens imposed upon interstate 
commerce’’ by the action of the individual States. Strangely enough, 
however, there has never been any interpretation that it also carries 
with it the power—or duty—to correct any undue burden imposed upon 
intrastate commerce by the action of any Federal authority. 

It was almost a full half century following the close of our Consti- 
tutional Convention that George Stephenson put into operation in 1825 
the world’s first railroad between Stockton and Darlington, England. 
So rail transportation had not even been seriously thought of and, of 
course, the motor vehicle was not even in the realm of ‘‘science fiction.”’ 
However, the ‘‘Commerce Clause,’’ together with the McCullough v. 
Maryland ‘‘implied power’’ principle, has provided the basis for virtual 
Federal preemption in the regulation of rail transportation and as 
demonstrated by the recent Virginia motor carrier case, is threatening 
preemption in the regulation of that more recent form of transportation. 

At the time the Constitution was adopted the individual States had 
fallen into the practice of imposing tariffs on goods brought in from 
other States. This practice was motivated by the fallacious notion of 
protecting local interests and there is little doubt that the sole intent of 
the framers of the Constitution in the delegation of power to the Federal 
Government under the ‘‘Commerce Clause’’ was for the purpose of 
removing those State tariff barriers which were obstructing the free flow 
of commerce between the States. Certainly it would have been a simple 
matter to include in that clause the word ‘‘transportation”’ if the pro- 
visions of that clause had been intended to give the Federal Government 
regulatory authority over the agencies by which commerce in goods and 
passengers was effected. Here again the Supreme Court, led by Justice 
Marshall, stepped in and by ‘‘interpretation’’ re-wrote the Constitution 
and in the Gibbons v. Ogden Case of 1824 (9 Wheat 1) held that the 
word ‘‘commerce’’ in the Commerce Clause was not limited to the buying 
and selling and exchange of commodities but included, in that case, 
navigation, and opened the door for the further inclusion, by implication, 
of all means of transportation between the States. 


It Took 62 Years for Supreme Court to Broaden Federal Powers 


It took 62 years for the Supreme Court to specifically broaden 
Federal powers under the Commerce Clause to include the authority to 
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regulate interstate transportation by rail. By the mid-1800’s, wide- 
spread discriminations, preferences and prejudices against communities 
and localities and other abuses practiced by the railroads led to the 
enactment by most of the states of some form of railroad regulation. 
Some took the form of rigid statutory rates and regulations while a 
number of states created regulatory commissions with broad authority 
to regulate rates and services within the orbit of reasonableness. The 
Georgia Railroad Commission, renamed the Georgia Public Service Com- 
mission in 1922, was created in 1879 and was given the broad powers 
necessary to protect the citizens of our State. Thus the Georgia Com- 
mission antedates the Interstate Commerce Commission by eight years, 
and several other State Commissions have a much longer record of 
service than the Georgia Commission. 

The zeal of one of these newly created regulatory agencies gave rise 
to the decision in the case of the Wabash Railroad v. Illinois (118 U. 8. 
557) decided in 1886, that jumped the 62 year gap from Gibbons Vv. 
Ogden decided in 1824, and provided the basis for the Shreveport Case 
when the court ruled that the control over interstate transportation by 
railroads was vested exclusively with the Federal Government. This 
decision grew out of a finding that the State had so exercised its rate- 
making power over intrastate rates as to control the level of inter- 
state rates. 

Thus by 1886 the power of the Federal Government under ihe 
Commerce Clause had been expanded through the process of interpre- 
tation and implication from the jurisdiction over the buying and selling 
and exchange of commodities, which power was expressly given in the 
Commerce Clause, to the control over navigation between the States and 
further to control of a form of transportation which had not even been 
thought of at the time the Constitution was adopted. It must be con- 
ceded that the then drastic state regulatory action perhaps just'fied 
intervention to control the purely interstate movements by rail and if 
the matter had progressed no further than the Wabash Railroad v. 
Illinois decision we would have had little legitimate complaint and we 
would not today be so concerned with Federal usurpation of State regu- 
latory powers. 

Unfortunately for our dual system of Government, however, this 
was only the beginning. The creation of the Interstate Commerce Com- 
mission in 1887 provided the means and the facility for the further 
extension of Federal regulatory authority. Probably the most far reach- 
ing action of the Federal Commission came early within its existence 
and resulted in the incorporation into the Transportation Act of 1920 
of Paragraphs (3) and (4) of Section 13 which authorized the Inter- 
state Commerce Commission to override State actions on intrastate 
traffic under the highly nebulous and often fictitious characterization of 
‘‘diserimination against interstate commerce.”’ 

That action was, of course, its decision in the Shreveport case— 
a decision upheld by the Supreme Court in 1914—the Supreme Court 
proceeding also often being styled as the Shreveport case but more 
properly known by its true citation of Houston, E. &@ W. T. R. Co. v. 
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United States (234 U. S. 342). In this ‘‘landmark’’ case the Supreme 
Court upheld the decision of the Interstate Commerce Commission which 
had found certain intrastate rates in Texas to be unreasonably low, un- 
lawful and discriminatory against interstate commerce. This case gave 
definite Supreme Court sanction to the conveniently nebulous doctrine 
of ‘‘burden upon interstate commerce’’ which has proved such a handy 
tool for justification of invasion into State regulatory authority when 
no actual concrete justification can be shown. 

There have been numerous cases since that time involving the appli- 
eation of Section 13 in which the Federal Government has interfered 
with State rate actions upon progressively less and less grounds and 
with apparent greater and greater willingness to ignore local conditions 
and circumstances. This interference has been particularly bad since 
World War II because of the almost continuous general increase pro- 
ceedings and in those cases soon reached the point where the railroads 
could make voluntary exceptions to such increases on any justification 
they might desire and the Interstate Commerce Commission could make 
such exceptions on any basis they might dream up but the State Com- 
missions could not make any exceptions to cover local needs and to meet 
local conditions without immediately being slapped with a 13th Section 
complaint and, almost without exception, being overridden under that 
important sounding but meaningless doctrine of ‘‘burdening interstate 
traffic.’’ 

Some of the States, in the exercise of their authority over intrastate 
rail rates, made an effort to require the carriers to demonstrate their 
need for increased intrastate revenues by showing the cost of handling 
intrastate traffic. The railroads violently objected to such a requirement 
and sought overriding of this requirement by the Federal authorities. 
Surprisingly the Supreme Court ruled in favor of the States and held 
that under the then existing provisions of Section 13 a carrier could be 
required to demonstrate in its intrastate applications its actual costs of 
operation in that State. The railroad champions in Congress soon saw 
to it, however, that these conditions did not have time to harden into 
precedent and promptly rammed through the 86th Congress in the Trans- 
portation Act of 1958 a revision of Section 13 which totally negated this, 
one of the few favorable decisions the State transportation regulatory 
authorities had been able to get from the Supreme Court. 

Up to now this discussion has been concerned primarily with charges 
made by the railroads for the transportation of property and persons 
and the erosion of State regulatory authority in that respect. As unjust 
as was this usurpation, there is another area of jurisdiction in which the 
States resent even more bitterly the invasion of the Federal Government. 

Historically the States have always exercised jurisdiction over pas- 
senger train services. For many years all such matters were without 
question submitted to the State Commissions, and no effort was made by 
Federal authority to interfere with this sphere of regulation. 

You are all familiar with the well publicized rail passenger deficit 
and of the impact on the railroads’ financial structures of the losses in- 
curred in the provision of passenger services. Prior to World War II 
the passenger deficit of the railroads, while appreciable, was relatively 
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not too serious and of course the lush passenger travel days of World 
War II resulted in great profits to the railroads from this branch of 
their services. Beginning shortly after World War II, however, the 
public found other means of transportation more attractive to it and 
the railroad passenger deficit soon reached astronomical proportions. 
We in the State Commissions had long been intimately familiar with rail 
passenger operations and were sufficiently concerned with the railroad 
passenger losses to inaugurate in 1949 a Special Committee of our Na- 
tional Association of Railroad and Utilities Commissioners to investigate 
the passenger deficit problem and to suggest remedies for its solution. 

I have been Chairman of that Committee almost from its inception 
and the whole committee has worked hard in its study of this problem. 
We have issued a number of very comprehensive reports, made numerous 
definitive findings and made a number of basic recommendations de- 
signed to at least alleviate the losses being suffered. We urged these 
remedies upon our member States and like to believe that in some 
measure we were of help to the railroads in this problem. 


Discontinuance of 1274 Passenger Trains 
1951 Through 1956 


The passenger losses continued to mount, however—primarily due 
to spiraling costs over which we in the State Commissions had absolutely 
no control. The railroads were unable to cope with these mounting costs 
and early turned to discontinuance of passenger trains as a means— 
unfortunately drastic in its impact upon the needs of the public and 
particularly upon the needs of national defense—of reducing this deficit. 
As reluctant as we were to see the rapid deterioration of a facility so 
vital to the welfare of the country, the State Commissions authorized, 
in the six years 1951 through 1956, the discontinuance of 1274 passenger 
trains. Some railroads in a few States were unable to convince their 
State Commissions of the need for all of the discontinuances sought and 
those railroads, dissatisfied with their failure to obtain complete success 
in this endeavor, called upon their champions in the Congress to include 
in that so-called Transportation Act of 1958 a modification of the Inter- 
state Commerce Act giving the Interstate Commerce Commission both 
original jurisdiction over passenger train- and ferry-services and ap- 
pelate jurisdiction over State actions in that field where such actions 
were unsatisfactory to the railroads or where decision was not made 
within four months. We in the State Commissions fought hard against 
this further erosion of our regulatory authority but to no avail. Inter- 
estingly enough, some of the most ardent Congressional supporters of 
this measure have since had cause to regret their hasty and unwise action 
and are already seeking reconsideration of the virtual carte blanche 
passenger train discontinuance authority given to the railroads. 

To show you just how far the Federal Government has gone in its 
invasion of State authority in the field of transportation, the Federal 
Courts have even used as justification for ‘‘conflict’’ between State and 
Federal authorities and the resultant ‘‘right’’ to ignore State jurisdic- 
tions, the provisions of Section 22 of the Interstate Commerce Act— 
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a section which has absolutely nothing to do with overriding State 
powers. 

All of you are familiar with the provisions of Section 22—the 
section of the Interstate Commerce Act which authorizes transportation 
for various parties, including the Federal, State and municipal govern- 
ments, at ‘‘free or reduced rates.’’ There is nothing in this section 
which even mentions State rates or which in any way intimates that the 
same provisions are to apply on State traffic—whether under the theory 
of discrimination, prejudice or even the conveniently nebulous theory 
of ‘‘burden on interstate commerce.”’ 

Notwithstanding the fact the individual States have encountered 
continued difficulty in regulating intrastate rates covering transportation 
for account of the various agencies of the Federal Government—the 
attractiveness to those agencies of the unrestricted rate cutting permitted 
on interstate traffic by the Section 22 exemption was apparently far too 
appealing to give up just because of the technicality of a State having 
affirmative jurisdiction over those intrastate rates. 


Section 22-bred Destructive Competition 


For a long time the Federal agencies—particularly the Armed 
Foreces—simply refused to acknowledge the rate authority of the State 
Commissions—even though that authority was clearly spelled out in the 
State statutes. Finally recognizing that the State Commissions were 
determined to stop the Section 22-bred destructive competition which was 
becoming a real threat to effective intrastate rate regulation, the Justice 
Department brought suit in California to negate the statutory authority 
of the California Commission over negotiated rates for the Federal 
agencies, the intent, of course, being to use that case as a precedent to 
remove all State authority over such transportation. 

The trial of that California case was distinguished by the mass of 
totally irrelevant evidence and testimony admitted by the District Court 
as well as its almost facetious opinion and it was painfully clear that 
the State interests had no chance of prevailing. The District Court 
permitted a virtual parade of high ranking military witnesses and the 
court’s own opinion recites the fact that they were impressed by the 
‘*stars’’ that marched up to the witness stand. One General, the govern- 
ment’s chief witness, accounted numerous stories of his military activities 
in Korea as he raced North to the Yalu River and talked of mechanized 
units being slowed up for lack of parts. Such recitations were appar- 
ently given controlling weight in the court’s decision although, as was 
pointed out by the counsel for the California Commission, the revelancy 
of those stories was never shown—this officer never revealing how the 
regulation of intrastate transportation rates by the California Commis- 
sion could have anything to do with the shortages of spark plugs in 
Korea or any place else. 

Another point made by the Counsel for the California Commission, 
and admitted by this General, was that this officer—as well as most of 
the other ‘‘brass hat’’ witnesses—had little or no knowledge of the 
California law or of the conditions surrounding government traffic in 
California. Brushing all this aside, however, the District Court issued 
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its decision holding the California statute giving the California Com- 
mission authority to regulate this intrastate traffic ‘‘invalid, void and 
of no effect as contravening the Constitution of the United States.’’ 

This decision was appealed to the United States Supreme Court and 
was upheld in its entirety, that Court basing its decision on the finding 
that ‘‘Here the conflict between the federal policy of negotiated rates 
and the State policy of regulation of negotiated rates seems to us to be 
clear . . . the conflict seems to be as clear as any that the Supremacy 
Clause . . . of the Constitution was designed to resolve.’’ Thus we are 
faced with a most novel and greatly broadened concept of Federal pre- 
emption—now it seems that where an act is not affirmatively prohibited 
by Federal law—as here, where the granting of interstate transportation 
at free or reduced rates is merely exempted from Federal regulation— 
but that act is prohibited within a State by State law, there arises such a 
conflict that permits, under the Supremacy Clause, the flouting of the 
State statute. 

In conclusion, in spite of our differences and numerous clashes with 
the Interstate Commerce Commission over State and Federal lines of 
demarcation, we have never questioned the need and efficacy of the 
existence of that important agency. As a matter of fact, after two years 
of railroad regulation the Georgia Commission in its Second Annual 
Report to the Governor and General Assembly of Georgia in 1881 
pointed out in strong terms the advisability of creating a Federal regu- 
latory commission. The State regulatory commissions have always been 
the first to recognize the inadequacy of State authority to deal with 
purely interstate transactions and have actively supported the extension 
of Federal regulation such as the Motor Carrier Act of 1935, Part 2 of 
the Interstate Commerce Act. 

We also actively supported the Public Utility Act of that same 
year which extended the authority of the Federal Power Commission 
and at the same time created the Federal Communications Commission 
and the Securities and Exchange Commission. It is worthy of note to 
point out here that we have, so far as the Federal Communications Com- 
mission and the Securities and Exchange Commission are concerned, 
been able to function in our respective spheres of responsibility without 
the slightest friction or misunderstanding and together we have done a 
completely and thoroughly satisfactory job in providing regulation for 
the affected services. 

The same thing can now be said as to our present working relation- 
ship with the Federal Power Commission. In the early years of its 
expanded authority we experienced difficulty with its ‘‘Federal and 
public ownership minded members’”’ but the errors they committed have 
now been corrected by litigation and Congressional amendment. 

Unfortunately, the Interstate Commerce Commission has pursued 
a persistent policy over all the years of its existence of complete pre- 
emption in the regulation of the railroad industry. Whether that policy 
has contributed to the result or not, the plight of that industry certainly 
does not prove the efficacy of its course of complete control. 

Finally, let me say the State Commissions do not intend to be 
‘‘written off.’’ We shall redouble our efforts in the discharge of the 
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responsibilities imposed upon us by law of participating in proceedings 
affecting our respective citizens. At our last National Convention we 
created within the framework of the National Association of Railroad 
and Utilities Commissioners a Conference of State Commission Trans- 
portation Experts in order to more closely coordinate our efforts in the 
protection of our shippers and receivers of freight. The same Conven- 
tion reorganized and reconstituted the Passenger Deficit Committee here- 
tofore referred to, under the title Special Committee to Study Railroad 
Problems which Committee has already vigorously tackled the railroad 
labor-management problem beginning with a labor-management Sym- 
posium at the Southeastern Regional Conference in Miami last month. 
And finally, we shall continue to labor diligently and cheerfully in 
whatever portion of the vineyard may be left for our tending. 





CORRECTION 

In the April issue of the Journal there appeared an article, Separa- 
tion of the Judicial Functions of the Administrative Agencies, regarding 
the participation of Professor Kenneth Culp Davis on November 18, 
1958, in a panel discussion before the House Subcommittee on Legislative 
Oversight. Professor Davis stated to us in writing that certain inac- 
curacies appeared in the material published, which was received as a 
press release and through oversight not cleared with Professor Davis by 
our editorial offices. 

We publish below, verbatim, as a correction a statement which Pro- 
fessor Davis has submitted to us: 

‘*Tn the name of Professor Kenneth Culp Davis, but without his 
knowledge or consent, the Journal published in the April issue what 
appeared to be an article by him. It was based upon a release by 
the House Subcommittee on Legislative Oversight, concerning re- 
marks by Professor Davis in a panel discussion on November 18, 
1958. 

‘*Professor Davis has called to our attention not only lack of his 
consent to this publication but also certain inaccuracies in our 
biographical sketch in the footnote at page 773. We said that ‘He 
has served on the Attorney General’s Committee on Administrative 
Procedure.’ This is not the fact. He was a member of the staff of 
that Committee, not a member of the Committee. We understand 
that he is embarrassed by having it appear that he has approved a 
statement that he was a member of the Committee. The fact is that 
he had no opportunity to know of or to correct our erroneous state- 
ment. 

‘“We quoted the title of Professor Davis’ four-volume work 
published last year as being Administrative Law. The correct title 
is Administrative Law Treatise. The difference is significant, be- 
cause a 1951 book published by Professor Davis was entitled Admin- 
istrative Law, and the two works are ‘quite distinct. 

‘*Tt is not the policy of the Journal to publish material in the 
name of an individual without the knowledge and consent of the 
individual. The Journal regrets the oversight of its editorial office 
in failing to clear the article with Professor Davis.’’ 








The Elkins Act 


By JoHN GUANDOLO * 
Purpose of the Act 


Prior to the passage of the Act to Regulate Commerce in 1887, there 
were many serious complaints brought against the railroad industry by 
shippers and the general public! aimed at discriminations by the rail- 
roads between persons and localities; lack of uniformity in the classi- 
fication of commodities; the granting of secret special rates, rebates, 
drawbacks, and concessions to favored shippers; and the refusal of car- 
riers to enter into joint arrangements for the transportation of property 
over more than one railroad. To eliminate many of the unfair and 
discriminatory practices of the railroads, especially with respect to rates 
and charges, Congress passed the Act to Regulate Commerce in 1887, 
which specifically prohibited unreasonable rates, unjust discrimination, 
undue preference, and undue prejudice; required common carriers to 
adhere to published tariffs; and required joint undertakings for the 
transportation of property over connecting railroads between interstate 
points. The provisions of Section 2 and Section 3(1) of the Interstate 
Commerce Act,? which prohibit unlawful discriminations by common 
carriers, and Section 6(7) of the Act,® which substantially in the same 
form as they appeared in the Act to Regulate Commerce of 1887. 

While the Act to Regulate Commerce of 1887, together with the 
amendments of 1889, assured the publication and filing of rates and 
tariffs by common carriers and provided the Commission with the power 
to prevent any inequality of charges by carriers through resorting to 
secret concessions, it was the enactment of the Elkins Act in 1903 * 
which really put teeth into the statute. It not only prohibited the 
granting by a common carrier, but outlawed the receiving by a shipper, 
of any rebate, concession, or discrimination in respect to the transporta- 
tion of any property in interstate commerce. The Elkins Act was 
amendatory to and supplementary of the Act to Regulate Commerce, 
and was the first significant amendment to the original legislation of 
1887.5 In 1906, Congress enacted the Hepburn Act which amended the 
Act to Regulate Commerce, as amended by the Act of 1889, and the 
Elkins Act of 1903.6 The Hepburn Act, in addition to other penalties, 
subjected shippers receiving rebates or offsets from the published tariff 
rates, to a forfeiture of three times the amount of money or other valu- 
able consideration so received or accepted. 
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As it now reads the Elkins Act makes it ‘‘unlawful for any person, 
persons, or corporation to offer, grant, or give, or to solicit, accept, or 
receive any rebate, concession, or discrimination in respect to the trans- 
portation of any property in interstate or foreign commerce by any 
common carrier . . whereby any such property shall by any device 
whatsoever be transported at a less rate than that named in the tariffs 
posted and filed by such carrier . . . or whereby any other advantage is 
given or discrimination is practiced.’’* Violation of the Act is made 
a misdemeanor and, in addition, it is provided that anyone who ‘‘shall 
knowingly by employee, agent, officer, or otherwise, directly or indirectly, 
by or through any means or device whatsoever, receive or accept from 
such common carrier any sum of money or any other valuable considera- 
tion as a rebate or offset against the regular charges for transportation 
of such property, as fixed by the schedule of rates provided for’’ in the 
Interstate Commerce Act, ‘‘shall in addition to any penalties provided 
by this Act forfeit to the United States a sum of money three times the 
amount of money so received or accepted, and three times the value of 
any other consideration so received or accepted, to be ascertained by 
the trial court.’”® 


The Elkins Act Has Been Construed Broadly 


For the purpose of effectuating its objectives, the Elkins Act has 
received a broad judicial construction; and in the process of applying 
the Act, the courts have been diligent in recognizing and eradicating 
rebating, unlawful discrimination, and undue preference. The courts 
made it clear at an early date that they will look at the substance of 
the transaction to determine whether there has been an adherence to the 
published tariff rates, and to determine whether a shipper has received, 
directly or indirectly, any refund, rebate, offset, concession, or discrimi- 
nation from the published tariff rates. 

By construing the Elkins Act to prohibit all rebates whatever the 
form they may take, the courts have been giving effect to the intent of 
Congress in enacting the legislation. The Elkins Act proceeds upon 
broad lines and was intended to effect the purpose of Congress to require 
that all shippers should be treated alike and that the only rate charged 
te any shipper for like service under similar conditions should be the 
one established, published and posted as required by law.® The inten- 
tion of Congress in passing the Act, as expressed by the Supreme Court, 
was to prohibit any and all means that might be resorted to in order to 
obtain or receive concessions from the fixed and published rates;!° to 
secure equality of rates as to all and to destroy favoritism by any means 
or device whatsoever ;!! and ‘‘to cut up by the roots every form of dis- 
crimination, favoritism and inequality.’’!? 


749 U.S.C. 41(1). 
849 U. 2 € 41(3). 
re gal Packing Co. v. United States, 209 U. S. 56, 72 (1908). 
id. 
11 [/nited States v. Union Stock Yard, 226 U. S. 286, 307 (1912); New Haven 
R. R. v. Interstate Com. Com’n., 200 U. S. 361, 391 (1906). 
12 United States v. Koenig Coal Co., 270 U. S. 512, 519 (1926). 
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The courts have found the statute effective to accomplish the de- 
struction of discriminatory practices, whatever their form, as any and 
all means to accomplish the prohibited end are banned and favoritism 
which destroys equality between shippers, however brought about, is 
not tolerated.1* To the extent of prohibiting secret departures from 
published tariffs, and forbidding rebates, preferences, and all other 
forms of undue discrimination, the Act is ‘‘remedial and is, therefore, 
entitled to receive that interpretation which reasonably accomplishes the 
great public purpose which it was enacted to subserve.’"44 If the public 
purpose which the statute was intended to accomplish be borne in mind, 
its meaning becomes clearer and its broad interpretation by the courts 
justified. 

Since the courts have taken the position that they are bound to 
construe penal statutes strictly and may not extend them beyond their 
obvious meaning by strained inferences a serious question has been 
raised in the past as to how the Elkins Act, which contains penal provi- 
sions, should be construed. That the statute should not be construed 
so strictly as to defeat the obvious intention of Congress was held by 
the Supreme Court in the Koenig Coal Co. case, supra. There the 
Supreme Court said (p. 519) that it would be contrary ‘‘to the general 
intent of the law to restrain the effect of the language used so as not to 
include acts exactly described, when they clearly effect discrimination 
and inequality.’’ The Court voiced the opinion that (p. 520) ‘‘[t]he 
general rule that criminal statutes are to be strictly construed has no 
application when the general purpose of the legislature is manifest and 
is subserved by giving the words used in the statute their ordinary 
meaning and thus covering the acts charged.’’? In United States v. 
Hocking Valley Ry. Co., the statute was said to accomplish ‘‘its end 
by directly and unmistakably condemning results, wherefore every devis- 
able plan to produce the objectionable conditions is under its ban.”’ 
Surely the judicial processes are ‘‘not so inept and feeble that a statute 
exhibiting a definite purpose to meet palpable mischiefs must be con- 
strued so narrowly as to oblige Congress from time to time to amend it 
that its provisions may be kept, at the best, only in the immediate rear 
of a procession of new methods born of the fertility of human invention 
and designed to circumvent that legislative will which it attempts by 
each amplifying amendment to express.’’!® 

Not being practicable for Congress to set a limit on human ingenuity 
in the initiation of schemes obnoxious to the Interstate Commerce Act 
by attempting a description of all possible methods, the Elkins Act made 
it unlawful to offer, grant, or give, or to solicit, accept, or receive any 
rebate, concession, or discrimination whereby property ‘‘shall by any 
device whatsoever’’ be transported at less than the published tariff rates 
or whereby any other advantage is given or discrimination practiced. 





ne Union Pacific Railroad Co. v. United States, 313 U. S. 450, 461-2 (1941). 
4 New Haven R. R. v. “ee Com. Com’n., supra, p. 391. 


7 25198 Fed. 234, 251 (N. D. Ohio 1911), aff’d. 21 Fed. 735, cert. denied 234 
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Thus the construction given to the statute has been achieved largely by 
a broad interpretation of the meaning of the term ‘‘device.’’ In Armour 
Packing Co. v. United States,1* the Supreme Court commented on the 
meaning of ‘‘device’’ as used in the statute by saying that the word 
was found to be ‘‘disassociated from any such words as fraudulent 
conduct, scheme or contrivance’’ thus a device necessarily need not be 
fraudulent, but it may ‘‘include anything which is a plan or contriv- 
ance.’’ The inhibition of ‘‘any device whatsoever’’ that accomplishes 
the condemned results bans any possible invention by violators in this 
area. The manifest purpose of the statute, the court said in United 
States v. Milwaukee Refrigerator Transit Co.,® ‘‘is to strike through 
all pretense, all ingenious device, to the substance of the transaction 
itself.’’ 


Degree of Indirectness of Rebate Immaterial 


The decisions of the courts make it abundantly clear that no matter 
how indirect the device, if the result is to favor one shipper against 
another, it comes within the condemnation of the Elkins Act. The 
statute, it is noted, forbids a shipper to receive or accept a rebate from 
a carrier either ‘‘directly or indirectly.’’ In Union Pacific Railroad Co. 
v. United States,!® the Supreme Court furnished a striking illustration 
of how carefully the courts, in deciding cases under the Elkins Act, 
will trace the effect of a transaction in determining whether an unlawful 
rebate is involved; and the case demonstrates that the courts will con- 
strue the Elkins Act so that it will have the remedial effect intended by 
Congress. If the result of the action is to put some shippers in a more 
favorable position than others, a device in violation of the Elkins Act 
is involved. 

The suit was one for injunctive relief and the unusual feature of the 
case was that the injunction ran not only against the Union Pacific but 
also against Kansas City, Kansas, which had been active in promoting 
and developing a produce market. The Union Pacific had actively 
assisted in having a market built at Kansas City, Kansas, on land be- 
longing to the City but at a location where the market necessarily would 
be served by it. In order to induce dealers to move from a market in 
Kansas City, Missouri, to the new market in Kansas City, Kansas, the 
carrier had the City make cash payments, offer free rentals, and offer 
reduced rentals for a limited period. The City’s motive was to secure 
tenants. The carrier’s motive was to secure additional traffic. There 
was no agreement between the shippers and the carrier and the pay- 
ments and concessions were in all cases made by the City and not the 
carrier. The lower court held that since the tenants at the market, 
due to the nature of the leased premises, necessarily had to engage in 
interstate transportation, and since transportation over the lines of 
Union Pacific was a requirement growing out of absolute necessity due 
to the location of the market, a payment to some dealers to induce them 


17 209 U. S. 56, 71 (1908 
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to move to the Kansas City, Kansas, market when payments were not 
made to all dealers, was a discrimination in violation of the Elkins Act. 

The Supreme Court in affirming the lower court’s decision stressed 
that the concessions: were worked out cooperatively between the City 
and the carrier and that the railroad was the leading and dominant 
influence in the entire transaction. Although the payments and other 
inducements to the shippers were made by the City and not the carrier, 
and although the shippers did not make any formal agreements to use 
the carrier’s facilities, nevertheless, looking at the transaction as a whole, 
some shippers were put in a favored position and there was, therefore, 
involved a device in violation of the Elkins Act. The payments to induce 
dealers to move from the Kansas City, Missouri, market were to come 
cut of rental income. In financing the market, the Union Pacific had 
bought three million dollars in bonds which were to be retired with the 
rental revenues received from the property over and above operating 
revenues. Since making the payments to the Kansas City dealers neces- 
sarily would have the result of increasing operating revenues and s0 
leave less to retire bonds thus increasing the Union Pacific’s risk, and 
since the Union Pacific had induced the City to make the payments, the 
court implied that this in itself involved an indirect rebate by Union 
Pacific to shippers in violation of the Elkins Act. In other words Union 
Pacific’s assumption of increased risk for the benefit of some shippers 
was a discrimination by the carrier in favor of such shippers in violation 
of the Elkins Act. The court said at page 468 that ‘‘ [i]t is impossible, 
and in our view immaterial, to determine from the evidence and findings 
whether the Union Pacific contributed indirectly to the fund for making 
payments to shippers.’’ 


Forfeiture Provisions of the Elkins Act 


That Congress may impose penalties in aid of the exercise of any of 
its enumerated powers is indisputed.2° The Elkins Act provides a 
forfeiture to the Government of three times the amount of any rebates 
or offsets received by a shipper from a common carrier, and authorizes 
the Attorney General to institute a civil action to collect the sum so 
forfeited. In purpose and effect the forfeiture provision is a sanction 
to enforce the regulatory provisions of the Elkins Act which prohibit 
the giving or receiving of rebates; and is in addition to the provisions 
for fine and imprisonment. This regulatory provision, which is clearly 
within the power of Congress under the commerce clause of the 
Constitution,” was held to be constitutional in New York Central R. R. 
v. United States.22 The forfeiture provision is not excessive or con- 
fiscatory and is entirely a matter for legislative determination. 

In United States v. Standard Oil Co. of Indiana,?* involving a con- 
viction under the Elkins Act of 1903, it was contended by the defendant 
that the Act deprived the company of the right to make private contracts 





20 Sunshine Coal Co. v. Adkins, 310 U. S. 381, 393 (1940). 
21 Art. 1, Section 8, Clause 3. 

22212 U. S. 481 (1909); 212 U. S. 500. 

23 155 Fed. 305 (N. D. Ill. 1907). 
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and that the defendant, therefore, had a right taken away without due 
process of law. Moreover, defendant contended that it was not within 
the power of Congress under its constitutional power to regulate inter- 
state and foreign commerce to make the acceptance of rebates a criminal 
act, thereby subjecting a shipper to fine and imprisonment. In over- 
ruling the defendant’s contention as to the Elkins Act denying the 
company due process of law, and upholding the power of Congress to 
make the acceptance of rebates criminal, the Court said (p. 310) that 
in order to preserve uniformity, Congress ‘‘may prohibit the doing of 
any act or thing whatever by any person or corporation calculated to 
impair uniformity, and may enforce such prohibitions by such penal 
provisions as Congress may deem requisite.’’ 


Statute of Limitations 


Paragraph 3 of the Elkins Act allows the United States to recover 
for rebates only if they are ‘‘received or accepted’’ during the period 
of six years prior to the commencement of the action, and in the trial 
of said action all such rebates or other considerations so received or 
accepted for a period of six years prior to the commencement of the 
action may be included therein. Where there was no indication that 
separate conveyances were bargained for and contemplated but rather 
the entire deal was considered by the parties as one package, the court 
held in United States v. General Motors Corporation,* that the trans- 
action being unitary there could be no consummation of the arrangement 
until the entire agreement was either executed or terminated. Thus the 
statute of limitation did not begin to run until the negotiation bore final 
fruition, that is, only when the last necessary conveyance was made. 


The Reasonableness or Unr bl of the Published Tariff Rates is Irrelevant to 
the Question of Whether Prohibitions of the Elkins Act Have Been Violated 


Refunds, rebates, offsets, concessions, and discriminations result 
from the transportation of property at less than the published tariff 
rates. Whether or not a payment results in a refund, rebate, offset, 
concession, or discrimination, within the meaning of the statutory prohi- 
bitions, is in no way connected with the reasonableness or unreasonable- 
ness of the published tariff rate charged. Thus it is wholly immaterial 
whether the published tariff rates are reasonable or unreasonable where 
action is brought under the Elkins Act. Of course the published tariff 
rate, which the shipping public is charged, is necessary to constitute the 
standard, departure from which is the violation.2> As the court said in 
Chicago & A. Ry. Co. v. United States,?* under the statute ‘‘the standard 
of comparison is the published rate’’ thus ‘‘[i]t is only necessary to 
prove that the favored shipper has had his property transported at a 
less rate than that published and filed.’’ 

In United States v. Vacuum Oil Co.,?" the court, in denying the 
defendant the right to litigate the legality of a rate as to its reasonable- 


24 226 F. 2d 745, 748 (3 Cir. 1955). 
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ness or unreasonableness and holding that the testing of whether or not 
the defendant was criminally liable under the statute for giving a rebate 
was whether there had been a departure or deviation from the published 
rate, said (p. 540): 


That Congress had power under the commerce clause of the Consti- 
tution to regulate commerce is conceded, and its purpose in enacting 
the statute forbidding unjust discrimination and preference to the 
end that all shippers shall secure uniform treatment is beyond 
question. How this object and purpose of Congress can be effec- 
tuated if a shipper receiving rebate, concession, or discrimination is 
permitted to question or litigate the legality of the rate as to its 
reasonableness or unreasonableness in a criminal prosecution charg- 
ing him with having received a concession is difficult to understand. 
Indeed such a construction of the act would nullify its general 
scope, and render its strict enforcement wholly impracticable, for 
juries and judges in different jurisdictions would not be likely to 
reach a conclusion upon the subject of just or unjust tariff charges 
which would secure uniformity of rates. It is therefore clear that 
there can be no departure or deviation from the established rates 
except in the manner provided by the act, and such rate must be 
regarded as binding upon the shipper. 


Speaking on the question of published tariffs, the court said in 
United States v. Standard Oil Co.,?8 that what Congress sought ‘‘was a 
fixed rate, absolutely, unvaryingly uniform, to be adhered to until 
publicly changed in the manner provided by law.’’ That which was 
prohibited by Congress was a departure from the established ‘‘rate by 
any means whatsoever, whether direct between the parties or indirect 
by the employment of the most deviously circuitous subterfuge.’’ 
(p. 721) It was urged by the defendant in the case that to require a 
shipper to adhere to a fixed published rate defeats the ultimate object 
of the interstate commerce legislation, that object being the transpor- 
tation of property for a reasonable compensation. The court was unable 
to see that this result would follow, stating (p. 721): 


What Congress wanted to bring about was reasonable rates for all 
shippers, not simply for some shippers; and Congress knew that as 
an essential prerequisite to this preferences would have to be 
abolished. To abolish preferences, the law provides that the pub- 
lished rate shall be the only lawful rate. This does not mean that a 
rate once fixed and published shall never be changed, but it does 
mean that, when the change is made, it must be in the way provided 
by law, namely, by publication, to the end that the new rate may be 
available to all shippers at the same time, on equal terms. 


Institution of Proceedings Under the Elkins Act 


The ‘‘mere inaction, through failure of the Commission to institute 
proceedings . . . is not an administrative ruling and does not imply 


28 148 Fed. 719, 721 (N. D. Ill. 1907). 
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decision.’’”*® Long continued practice and the approval of administra- 
tive authorities cannot alter statutory provisions that are clear and 
explicit when related to the facts disclosed, even though persuasive in 
the interpretation of doubtful provisions of a statute; and a failure to 
enforce the law does not change it.*° As the Supreme Court said in 
United States v. Socony-Vacuum Oil Co.,21 where defendants who had 
been indicted for violations of the Sherman Act asserted in defense that 
certain practices had been approved by agencies of the Government, 
‘‘(t]hough employees of the government may have known of those pro- 
grams and winked at them or tacitly approved them, no immunity would 
have thereby been obtained.”’ 

In Merchants Warehouse Co. v. United States,8* the Interstate 
Commerce Commission by prior rulings had approved allowances to 
certain warehouses for services in handling freight at designated sta- 
tions. These allowances had been and were published in the tariffs and 
the Commission had assumed that the warehouse facilities were part of 
the carrier’s station facilities and that the warehouses had acted as the 
earrier’s agent in handling freight. For many years this practice had 
gone unchallenged by any agency of the Government. Later, the Com- 
mission overruled its prior decisions and held that the allowances were 
in violation of the Act to Regulate Commerce and unlawful. The Com- 
mission ordered the tariffs cancelled. Suit was instituted to enjoin the 
order of the Commission requiring the cancellation of the tariffs which 
prescribed the unlawful allowances. In upholding the order of the 
Commission cancelling the tariffs, the Supreme Court said (p. 511) 
‘‘[w]here a forbidden discrimination is made, the mere fact that it has 
been long continued and that the machinery for making it is in tariff 
form, cannot clothe it with immunity.”’ 

The statute makes it unlawful for any corporation to receive any 
rebate, concession or discrimination in respect to the transportation of 
any property in interstate commerce by any common carrier. It like- 
wise subjects any corporation receiving a rebate from a common carrier 
te a forfeiture of three times the amount of money or value of any other 
consideration so received or accepted. The Attorney General may pro- 
ceed to have the matter adjudicated by any court of the United States 
of competent jurisdiction, and his decision to have the matter adjudi- 
cated may be even in direct conflict and disagreement with the views 
and opinion of the Interstate Commerce Commission. In United States 
v. Milwaukee Refrigerator Transit Co.,5* unlawful rebating was brought 
to the attention of te Commission but it declined to take any action. 
The matter was then called to the attention of the Attorney General who, 
upon his own motion and without direction or investigation on the part 
of the Interstate Commerce Commission, instituted a proceeding in 


29 Unio: Stock Yard & Transit Co. v. United States, 308 U. S. 213, 224 ay 
30 Lou sville & Nashville Railroad Co. v. United States, 282 U. S. 740, 759 (1931). 
31 310 J. S. 150, AM 940). 

32 283 U. S. 501 (1931). 

83 145 Fed. 1007 (E. D. Wis. 1906). 
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equity to restrain the rebating. In recognizing the right of the Attorney 
General of his own motion to institute a proceeding in equity to restrain 
rebating, the court said (p. 1010) : 


The Attorney General, of his own motion, directed the institution 
of this proceeding. Defendants claim that a suit of this kind will 
not lie except upon the initiative of the Interstate Commerce Com- 
mission. Section 3 of the Elkins Act (32 Stat. 848 (U. S. Comp. 
St. Supp. 1905, p. 600) ) opens by providing for action by the Com- 
mission after investigation. The bill, as it passed the Senate and 
went to the House, evidently contemplated no other mode. In the 
House, the mandate that ‘‘it shall be the duty of the several district 
attorneys of the United States to institute and prosecute such pro- 
ceedings’? was amended by inserting after ‘‘United States’’ the 
clause, ‘‘whenever the Attorney General shall direct, either of his 
own motion, or upon the request of the Interstate Commerce Com- 
mission.’’ Whatever doubt concerning the authority of the Attor- 
ney General to direct the bringing of this suit might arise from a 
mere reading of section 3 is removed, we think, by noting the history 
of the bill. 


Transactions Condemned Under the Interstate Commerce Act and the Elkins Act 


For the purpose of realizing fully the types of transactions con- 
demned by the courts and the Commission under the Interstate Com- 
merce Act and the Elkins Act, and to understand by what standards 
transactions will be judged, we will now turn our attention to a dis- 
cussion of some of the cases looked upon as being pivotal. These cases 
suggest general conclusions which have been drawn by the courts and 
Commission in the past. 

Rebating, unlawful discrimination and undue preference will be 
recognized and eliminated not only with respect to ratemaking and 
adherence to tariff charges, but also with respect to collateral commercial 
transactions, such as, the leasing or selling of property. Thus, as borne 
out by court and Commission decisions, to engage in discriminatory 
practices and hidden rebates in the leasing or selling of property to or 
from shippers constitutes a violation of the Elkins Act. Schemes or 
devices which have been recognized and eradicated by the courts and 
Commission have included such collateral commercial transactions, 
among others, as property leased by a carrier to a shipper at an inade- 
quate rental in return for the shipper’s agreement to transport commodi- 
ties solely over the carrier’s line—the shipper lessee was held to have 
received a concession in violation of the Elkins Act;** property leased 
by a carrier to a shipper in which part of the consideration for the lease 
was the shipper’s agreement to route traffic over the carrier’s lines— 
this was held to involve necessarily a lease to the shipper at less than a 
fair rental value, therefore, constituting a violation of the Statute ;*° 


84 Central i o" Ry. Co. v. Blount, 238 Fed. 292 (5 Cir. 1917); Cleveland 
C. and St. L o. V. Hirsch, 204 Fed. 849 (6 Cir. 1913); Freight Forwarding 
Five ation, 239 C. C. 201 1938). 
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and property purchased or leased by a carrier from a shipper where the 
carrier at the same time agreed to reduce tariff charges to the shipper— 
it was held that a violation of the statute occurred.** 

For a carrier to pay or to secure the payment of bonus to a shipper 
to build a plant at a location where the facilities of a particular carrier 
ean be used in return for the shipper’s agreement to use such facilities 
or, with or without such an agreement, at a location where the shipper 
necessarily has to use the carrier’s facilities is in violation of the Elkins 
Act.87 

The extent to which devices have been utilized for the purpose of 
engaging in discriminatory practices is demonstrated by Northern 
Central Ry. Co. v. United States.** There a carrier leased coal-producing 
land to a mining company for which the mining company was to pay 
stipulated royalties. The coal produced and sold by the mining com- 
pany was distributed over the defendant’s line at regular rates but for 
many years no royalties were paid by the shipper to the carrier. It 
was held that failure of the carrier to collect the royalties was evidence 
to support a finding by the jury that the carrier intended the coal com- 
pany to receive a rebate and the conviction of the carrier under the 
Elkins Act was sustained. In Fourche River Lumber Co. v. Bryant 
Lumber Co.,°® the Bryant Lumber Company granted Fourche Railroad, 
a subsidiary of the lumber company, a right-of-way with the under- 
standing that the Bryant Company’s timber was to be carried over the 
line without discrimination. A dispute arose over whether the railroad 
should pay to the Bryant Company the sums received by the railroad on 
divisions of through rates on shipments of Bryant Company lumber. 
The railroad, after a board of arbitrators had found in favor of the 
Bryant Company, refused to pay them and the Bryant Company sued. 
It was held that for the railroad to pay such divisions to the Bryant 
Company would be an unlawful rebate; and they could not be regarded 
as part of the consideration for the right-of-way, the court saying 
(pp. 322-3) that carriers ‘‘cannot purchase land by rebating to the 
grantor a part of the freight rate on interstate shipments over the road 
built on the right-of-way, even though the amount of such rebate was 
much less than the value of the land thus acquired.”’ 

In Central R. Co. of New Jersey v. United States, defendant 
leased a railroad from a coal mining company, agreeing to pay the 
lessor a certain rental each year and to transport the lessor’s coal at 
reduced rates. No contention was made that the consideration for the 
lease was an unreasonable one. It was held that this involved an un- 
lawful rebate, the court saying (p. 508) ‘‘ whether or not this advantage 
be stated as a reduction in rates, or merely a part of the consideration 
for the lease, seems to be little importance’’ as the parties to the lease, 
in the opinion of the court, ‘‘were right in regarding it as part of the 


36 Central R. Co. of New Jersey v. United States, 229 Fed. 501 (3 Cir. 1915); 
Fourche River Lumber Co. v. Bryant Lumber Co., 230 U. S. 316 (1913). 

87 United States v. Union Stock Yard, 226 U. S. 286 ty ‘tas 2). 

88 24] Fed. 25 (2 Cir. 1917), cert. denied 245 U. S. 64 
89 230 U. S. 316 (1913). 
40229 Fed. 501 (3 Cir. 1915). 
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consideration, and the government is also right in regarding it as an 
advantage to the Navigation Company by a reduction in rates.’’ Assum- 
ing that the allowances complained of were rebates, they were forbidden 
in express terms by the statutes regulating commerce, and especially 
by the Elkins Act. (p. 509). 

The above-discussed authorities indicate that where a practice 
uniquely lends itself to a rebate, the practice will not be tolerated under 
any circumstances. It will be looked upon as a device to effect a rebate 
regardless of whether a rebate has in fact incurred in the immediate 
situation being considered. Wharfage Charges at Atlantic and Gulf 
Ports,“ is another illustration of this. It was there the Commission’s 
view that any lease embracing a shipper’s agreement to route traffic 
over the carrier’s lines necessarily means a lease to the shipper at less 
than the fair rental value and is therefore in violation of the Elkins Act. 
The Commission referred with approval to an earlier decision, Leases 
and Grants by Carriers to Shippers,* as follows (p. 691) : 


. we found among other things, that a provision in a lease of 
railway land whereby a shipper agrees to route over the lines of the 
lessor carrier or its connections all or any part of the traffic which 
the shipper is able to route amounts to an acknowledgment that the 
consideration for the making of the lease was in part the exchange 
of traffic by the shipper for the right to occupy the land; and that 
where it clearly appears that the traffic of the lessee is the part the 
consideration for the lease, the conclusion follows that the trans- 
action amounts to a concession to the shipper-lessee, in violation of 
the Elkins Act and sections 2 and 6 of the Interstate Commerce Act. — 


The conclusion follows irrespective of what the money consideration 
called for by the lease is. The arrangement is not saved if the money 
consideration is the full rental value. 

Baltimore & Ohio Railroad Co. v. United States, gives another 
example of a grant of unlawful concessions To get the rail transpor- 
tation of large shippers, certain carriers sought them out and offered 
warehousing services and space below the rates of private warehousemen 
and below the cost to the carriers of the services rendered. It was not 
only a contest between carriers and private warehousemen but also 
between the carriers themselves. Traffic departments of the railroads 
became solicitors for warehousing business. Favored shippers were 
rented space by the carriers below compensatory figures. In regard to 
this situation, the court said (pp. 523-4) : 


As the shippers of the Port of New York district can utilize, in 
many instances, commercial storage and other warehousing services 
in addition to rail transportation, a saving on the non-transportation 
services obviously figures out the same as a rebate on the transpor- 
tation service. It is immaterial that the shipper pays fair value or 


41 157 1. C. C. 663 (1929). 


4273 1. C. C. 671 (1922). 
43 305 U. S. 507 (1939). 
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the market price for the extra privilege he enjoys. Section 6(7) 
of the Act forbids the carrier to receive less than the published rates 
for transportation or to remit ‘‘by any device any portion of the 
rates.’’ When services, not necessary for transportation, are fur- 
nished below cost in an effort to acquire rail transportation, as was 
done here, this provision is violated. 


Thus there was expressed a requirement that full cost plus an adequate 
return should be realized to comply with the law, it being considered 
immaterial that the rentals exacted constituted fair value or were similar 
to the prevailing rents in general. 

By concluding that ‘‘ [i]t is immaterial that the shipper pays fair 
value or the market price for the extra privilege he enjoys’’ (p. 523) 
which, in this instance, meant the application of a cost measure in 
detecting the device used to grant unlawful concessions, the court did 
not pretend to establish a rigid rule that in all cases rentals must meet 
aggregate costs. This is evident from the language of the court where 
it states (p. 524) that ‘‘[t]his is not to say that for every situation it is 
necessary that accessorial services should be rendered at not less than 
cost, rather than market or fair value . . . In other circumstances fair 
value and market have been recognized as legitimate bases.’’ That a 
rigid rule was not established is demonstrated by the decision of the 
Supreme Court in Union Pacific Railroad Co. v. United States,** where 
fair rental value rather than a compensatory return upon full value of 
the facilities was the standard by which the schedule of rates was judged, 
and in determining fair rental value the going rent for similar facilities 
in the area was considered significant as was the rental prospective 
tenants were willing to pay. In discussing the Baltimore and Ohio case, 
the court said (p. 474) : 


This is not the case for a rigid rule that aggregate rentals are to 
equal costs, such as was applied in Baltimore & Ohio R. Co. Vv. 
United States, 305 U. S. 507, 523-524, where this Court approved 
an order of the Interstate Commerce Commission designed to root 
out competitive evils in discriminatory warehousing indulged in by 
carriers in an effort to acquire traffic. The City is entitled to 
develop its properties and location in accordance with the laws of 
Kansas for civic advantage, so long as it does not utilize its facilities 
in furtherance of a scheme to obtain customers for a carrier by the 
offering of concessions, contrary to the Elkins Act. It was recog- 
nized in Baltimore & Ohio R. Co. v. United States that a charge of 
fair rental value for services accessorial to transportation would 
adequately protect even a carrier under proper circumstances. We 
are of the view that rental charges fixed upon that concept will avoid 
the discriminatory evils prescribed by the Elkins Act. 


In United States v. General Motors Corporation,*® action was 
brought by the government against General Motors to recover under 


44 313 U. S. 450 (1941). 
45 226 F. 2d 745 (3 Cir. 1955). 
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the Elkins Act three times the amount of alleged rebate received from 
the Baltimore and Ohio Railroad Company arising out of a transaction 
involving the sale of land for a plant site. On appeal from a judgment 
entered for General Motors pursuant to a jury verdict in its favor, the 
court held (p. 748) that the erux of the prohibition in the Elkins Act 
against rebates is the receipt of an advantage by the shipper and the 
receipt of advantages is to be tested by actual results. The court said 
that in Union Pacific R. Co. v. United States,** it was noted that con- 
tribution to a shipper’s construction cost is forbidden, thus, assuredly, 
if a contribution to construction cost is barred so is contribution to the 
cost of the shipper’s plant site as an inducement for the location of the 
plant on the railroad’s line The court pointed out that it is the contri- 
bution to the shipper and not the fair and reasonable price of that which 
the shipper receives which is critical; and it is of no consequence that 
the fair market value of the site is less than the price paid by the 
railroad. 

The Commission also has applied a cost measure in the past for the 
purpose of determining whether illegal practices have been engaged in 
through the leasing of property by rail carrier. During an overall 
investigation in Freight Forwarding Investigation,’ the Commission 
had an opportunity to consider the leasing of freight house facilities by 
railroads to freight forwarders, which recognizedly occupy the dual 
status of shipper and common carrier. The Commission found during 
the investigation (pp. 216-7) that where facilities had been built by the 
railroads in behalf of the freight forwarders such facilities had been 
leased at rentals which failed to yield an adequate return on the value 
of the premises, and where existing facilities had not been constructed 
specially they had been leased at rentals accruing less than the total 
sum of taxes, maintenance, repairs and operating expenses. In both 
instances the Commission applied a cost measure, but in the first a 
recovery of full cost plus an adequate return was required whereas in 
the second only out-of-pocket costs were required to be recovered. 

To pay less than the established rate between two points was held 
to be a violation of the Act in Armour Packing Co. v. United States.** 
Giving of credit to a shipper on tariff charges when such credit is not 
given to all shippers is a discrimination in violation of the Elkins Act.*® 
In Vandalia R. Co. v. United States ™ a railroad organized a mineral 
company and the latter made a loan to a coal company at 2 percent 
interest. The coal company agreed that the railroad would be the 
exclusive carrier of all its coal. The money loaned to the coal company 
had been borrowed by the mineral company at 4 percent interest. It 
was held that the arrangement was a device for the payment of a rebate 
to a shipper, and therefore, in violation of the Elkins Act. 


46 313 U. é bg (1941). 

47229 1. C. C. 201 (1938). 

48 153 Fed 1 (8 Cir, 1907); aff'd. 7 U. S. 5 

49 United States v. Hocking tae AS Co., 198 Fed. 234 (N. D. Ohio 1911), aff'd. 
210 Fed. 735, cert. denied 234 U. United States v. Sunday Creek Co., 194 
Fed. 252 (N. D. Ohio 1911), aff'd. 210 Fed. 747, cert. denied 234 U. S. 757. 
50226 Fed. 713 (7 Cir. 1915), cert. denied 239 U. S. 642. 
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Giving of a rebate on collateral services was held to be a violation 
of the Elkins Act in Spencer Kellogg & Sons v. United States. Itisa 
violation of the Elkins Act to give one shipper greater insurance cover- 
age than that provided other shippers. Duplan Silk Company v. 
American and Foreign Marime Insurance Company. Failure to collect 
from a shipper demurrage charges fixed by a carrier’s published schedule 
of rates is the grant of a concession to the shipper in violation of the 
Elkins Act.5*® In American Express Company v. United States,®* the 
issuance of franks permitting free transportation of personal packages 
of employees of express companies was held to be in violation of the 
Elkins Act. Charging a lesser rate over one through route than over 
another through route between the same termini was held to be a viola- 
tion of the Elkins Act in United States v. Vacuwm Oil Co.® It is also 
unlawful for a carrier to pay a shipper for a service which the carrier 
is not obligated to perform.** 

In Lewis, Leonhardt & Co. v. Southern Ry. Co.,™" the defendant 
was given a milling in transit privilege whereby it received the benefit 
of through rates instead of paying two local rates when unground oats 
and corn were shipped to Knoxville, milled, and then shipped to market. 
Such a milling in transit privilege, of course, is proper when provision 
is made for it in the carrier’s tariffs, but it contemplates that the same 
commodity or an equivalent commodity will be involved in the two stages 
of the through shipment. In this case a product was shipped out which 
consisted of 50 percent of oats and corn and 50 percent of other in- 
gredients. This was held to involve a rebate in violation of the Elkins 
Act, since it resulted in extending transit rates to ingredients not en- 
titled to it—the 50 percent of the ingredients not consisting of oats and 
corn. In Grand Rapids and I. Ry. Co. v. United States,®® transit rates 
were applied to certain shipments of lumber. However, the lumber 
shipped out of the transit point was not the same lumber shipped into 
the transit point, although the quantities were the same. For the carrier 
not to have collected two local rates was held to be a violation of the 
Elkins Act.®® 

In Boone v. United States, the manager of a grain warehouse had 
used unused transit billings to get transit rates on certain cars of bulk 
corn. The transit billings permitted the loading and unloading of cars 
and did not require that the corn shipped out should be identical to the 
corn shipped in. The corn actually shipped out had never been unloaded 
from the cars and, in and of itself, was not entitled to transit rates. It 


51 239 U. S. 642, 20 F. 2d 459 (2 Cir. 1927), cert. denied 275 U. S. 566. 

52205 Fed. 724 (191 3). 

53 United States v. Standard Oil Co., 148 Fed. 719 (N. D. Ill. 1907). 

54212 U. S. 522 (1 ait 

55 153 Fed. 598 (W. D. N. Y. ~_ 

56 United States v. Chicag o & A. Ry. Co., 148 Fed. 646 (N. D. IIl. 1906), 
aff’d. 156 Fed. 558 (1907) and 12 U. S. 563. 

57217 Fed. 321 (6 Cir. 1914), cert. denied 238 U. S. 618. 

58 212 Fed. 577 (6 Cir. 1914), cert. denied 234 U. S. 762. 

59 See Nichols . . Lumber Co. v. United States, 212 Fed. 588 (6 Cir. 1914), 
cert. alenied 234 U. 

60 109 F. 2d 560° C1 G. 1940). 


1008 I. C. C. PRACTITIONERS’ JOURNAL 





was held that a violation of the Elkins Act was involved, the court 
saying (p. 563) ‘‘ [i]t is not practical to require that identity of each 
earload of grain be preserved but to the end that loose and fraudulent 
practices, the use of unlawful rates, unjust discrimination, undue preju- 
dice and substantial revenue losses to the carrier may be prevented, it 
is unlawful to substitute or forward under the transit rate any com- 
modity that does not move into the transit point at such rate.’’ The 
above illustrates the meticulous manner in which the courts examine 
any practice which in any way may involve a discrimination in favor of a 
particular shipper and, if any discrimination is found, declare the prac- 
tice to be a device in violation of the Elkins Act. 

In United States v. Satuloff Brothers,* the defendant surreptitiously 
removed eighteen barrels of turkeys from a carload assignment, claimed 
a shortage, and sued the carrier and recovered. It was held that this 
was a device for obtaining a rebate in violation of the Elkins Act. 
Where a railroad entered into a contract to grant transportation in 
exchange for advertising, the Supreme Court held such a scheme to 
constitute a violation of the Act to Regulate Commerce in Chicago, 
Indianapolis and Louisville Railway Co. v. United States.®* In this 
ease, the carrier contended that the money value of the advertising 
purchased under the contract was $500 as determined and fixed by the 
rate to the public, and that it was to pay therefor $500 in value of passen- 
ger transportation issued and based on regularly published rates, so 
that the money value of the advertising space purchased and the money 
value of the transportation furnished were the same. In the view that 
the court took, this contention was immaterial; the court saying (p. 496) 
the ‘‘decisive question’’ here is whether the contract is repugnant to the 
statutes regulating commerce. ‘‘In other words, could the Company, 
in return for the transportation which it agreed to furnish and did 
furnish to the Munsey publisher over its interstate lines, and to his 
employés and to the immediate members of his and their families, accept 
as compensation for such service anything else than money, the amount 
to be determined by its published schedule of rates and charges?’’ The 
answer, the court said (p. 496) ‘‘must be in the negative.’’ The accept- 
ance by the railway company of advertising, not of money, in payment 
of the interstate transportation furnished to the publisher, his employees 
and the immediate members of his and their families was in violation 
of the law. It was pointed out by the court (pp. 496-7) that the facts 
in the case show how easily the Act can be evaded and the object of 
Congress entirely defeated. ‘‘The legislative department intended that 
all who obtained transportation on interstate lines should be treated 
alike in the matter of rates, and that all who availed themselves of the 
services of the railway company .. . should be on a plane of equality. 
Those ends cannot be met otherwise than by requiring transportation 


6179 F. 2d 846 (2 Cir. 1935). 

62219 U. S. 486 (1911). See also Union Pacific Railway Company v. United 
States, 313 U. S. 450, 460 (1941), where the railroad made available to prospective 
— a certain amount of free advertising by interviewing the shippers on its 
radio program and allowing them to describe the kind and quality of their product; 
and Use of Privately Owned Refrigerator Cars, 201 I. C. C. 323 (1934). 
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to be paid for in money which has a certain value known to all and not 
in commodities or services or otherwise than in money.”’ 

In New Haven R. R. v. Interstate Com. Com’n,® a carrier sold coal 
in Connecticut at $2.75 a ton. The cost of the coal where the carrier 
bought it plus the cost of shipping the coal beyond its lines to Connecti- 
cut, was $2.47. This meant that the carrier was getting 28 cents a ton 
for transporting the coal for that part of the transportation which took 
place over its own lines. The tariff rate for such transportation over 
its own lines was $1.45 per ton. This was held to be a discrimination 
in favor of the buyer in violation of the Interstate Commerce Act, the 
court regarding it as a case in which full tariff rates had not been 
collected 

In Warehouse Company v. United States,®* certain warehouses were 
designed by carriers to be a part of their station facilities in Philadel- 
phia. In order to make the use of their warehouses attractive, the ware- 
housemen accepted package freight in less than carload lots, combined 
such shipments into carjload lots, and shipped them in carloads at car- 
load rates. On incoming shipments, package freight in carload lots was 
received, the carloads were broken up, and were distributed to consignees 
in less than carload lots. This resulted in shippers getting carload rates 
on less than carload lots. This was held to be a rebate. 

In Colonial Salt Company v. Michigan, Indiana & Illinois Line,® 
the Commission found that a separately incorporated boat line and its 
facilities were actually the private transportation facilities of the salt 
company shipper-owner, and were not used in a common carrier capacity. 
The incorporation of the boat line was a mere device to evade the law 
and secure illegal refunds to the salt company through payments to the 
boat line by certain railroads of unreasonable divisions out of joint rates. 
These divisions were passed on by the boat line to the salt company in 
the form of dividends. In condemning the method of operation as a 
means or device to accrue rebates though made in the form of dividends, 
the Commission said (pp. 366-7) ‘‘ [t]he language of the Elkins Act is 
that it shall be unlawful to give or receive any rebates or concession with 
respect to the transportation of property whereby any such property 
shall by any device whatever be transported at a less rate than that 
named in the tariffs . . . or whereby any other advantage is given or 
discrimination practiced’’; and that the same thought is no less clearly 
expressed in section 2 of the Act to Regulate Commerce. ‘‘In neither 
act is there any limitation of prohibition to some devices to accomplish 
the unlawful result, but the language comprehensively embraces all and 
any devices of whatever nature and form,’’ and ‘‘bearing in mind the 
evils aimed at by the fact there can be no doubt that this boat line, 
although incorporated and thus given a legal form and appearance, is a 
mere device by which grossly unlawful advantages are secured.’’ Thus 
dividends, in the factual setting on which the Commission was passing, 
were held to constitute unlawful rebates in violation of the Elkins Act. 
The effect of the dividend is traced and if the ultimate result is to make 


63 200 U. S. 361 (1906). 
64 283 U. S. 501 (1931). 
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the recipient a favored shipper, the dividend is a device to pay a rebate 
and is made unlawful by the Elkins Act. 

In the Matter of Division of Jowmt Rates and Other Allowances to 
Terminal Railroads, the International Harvester Company owned the 
capital stock of the Illinois Northern Railway Company, a terminal rail- 
road connecting with the plant of the Harvester Company. To obtain 
traffic from International Harvester, certain carriers allowed Illinois 
Northern a division of $12.00 per car for performing a service in con- 
nection with the shipments by International Harvester when the service 
rendered was not worth over $3.00 a car. The Commission condemned 
the practice and said (pp. 400-2) : 


We think these divisions, if not in violation of the expressed lan- 
guage of the second section of the original Act, are plainly within the 
prohibition of the Elkins Bill. When the Santa Fe Railway pays 
to the Illinois Northern Railroad $12.00 for the moving of a car 
loaded with the traffic of the International Harvester Company from 
the McCormick works to its Corwith yard, a service which it might 
exact under its contract for a dollar, for the performance of which 
$3.00 is a reasonable compensation, which was never exceeded pre- 
vious to January 1, 1904; and when it does this in order to obtain 
traffic of the International Harvester Company, it therefore grants 
that company in effect a rebate of $9.00 upon that carload of freight. 
* * * 


It is urged that all this is simply an arrangement between two con- 
necting railroads; that there is no negotiation with the shipper, and 
no payment to the shipper. This is a mere play upon words. The 
Illinois Northern Railroad Company and the International Har- 
vester Company are one and the same thing. It is entirely imma- 
terial whether the money goes in the first instance into the treasury 
of the International Harvester Company or that of its creature, 
the Illinois Northern Railroad Company. That subterfuges of this 
sort cannot avail has been often decided, and was affirmed within 
the year by the Supreme Court of the United States in Interstate 
Commerce Commission v. Baird, 194 U. S. 25, 48 L. ed. 860, 24 
Sup. Ct. Rep. 563, in which it was held that it made no difference 
whether certain contracts were entered into with the railroad com- 
pany itself or with a coal company the stock of which was entirely 
owned by the railroad company. 
* * 


The manifest intention of the Act to Regulate Commerce, especially 
as expressed in the Elkins Bill, is to strike through all pretense, all 


66 See Divisions Received by Brimetone R. R. & Canal Co., 68 |. C. C. 375, 
386-7 (1922); 88 I. C. C. 62, 73; 104 1. C. C. 415; Allowances or Divisions Received 
4 Texas Gulf and Sulphur Co., 96 1. C. C. 371, 376-7 (1925); and Manufacturers 

y. Co. v. United States, 246 U. S. 457, 486 (1918), where the Supreme Court recog- 
nized that unduly large allowances to a railway owned by a brewery-shipper wale 
amount to the payment of rebates to the brewery, because “the Brewery’s share 
of the profit accruing from them would amount to an indirect preference to the 


we i J 
67 10 I. C. C. 385 (1904), reaff’d. at 10 1. C. C. 661. 














JUNE, 1959 1011 





ingenious device, to the substance of the transaction itself. So, 
viewing this transaction, there is not the slightest doubt that the 
granting of these divisions is the allowance of a preference to the 
International Harvester Company, which is in violation of law. 


To grant permits for the transportation of hay and to deny it to 
others during an embargo, where no reason appears for differentiating 
between shippers, was held to be a violation of the Elkins Act in 
United States v. Lehigh Valley Ry. Co.* An order of the Interstate 
Commerce Commission during a time of shortage set up certain priorities 
for the furnishing of coal cars. By reporting that the coal it was order- 
ing was for a hospital when in fact it was for an automobile manufac- 
turer, defendant obtained a higher priority than it was entitled to. It 
was held that the defendant had thereby secured a discrimination in its 
favor in violation of the Elkins Act.® 

That a special contract to transport a car within a particular time 
is illegal when not provided for in the carrier’s tariff was held in Chicago 
& Alton R. R. Co. v. Kirby.” There the Supreme Court said (pp. 164-5) 
that the implied agreement of a common carrier is to transport safely 
and deliver at destination within a reasonable time, but it is otherwise 
when the action is for breach of a contract ‘‘to carry within a particular 
time, or to make a particular connection, or to carry by a particular 
train’’ where the carrier then becomes liable for the consequence of a 
failure to transport according to its terms. The court said that evidence 
of diligence would not excuse the carrier, and a showing that there had 
been no unreasonable delay would not be an answer as it would be in an 
action for common law carrier liability. Thus a carrier by entering into 
an agreement for expediting the shipment comes under a liability differ- 
ent and more burdensome than would exist if no special contract were 
made with a shipper. For such a special service and higher responsi- 
bility the carrier might clearly exact a higher rate, but to do so it must 
make and publish a rate open to all. The shipper in the Chicago & Alton 
case, it is plain, was contracting for an advantage which was not ex- 
tended to all others, both in the undertaking to carry so as to give him 
a particular expedited service, and a remedy for delay not due to negli- 
gence. The Supreme Court said (p. 165) that such an advantage, ac- 
corded by special agreement, which affects the value of the service to the 
shipper and its cost to the carrier should be published in the carrier 
tariffs, ‘‘and for a breach of such a contract, relief will be denied, be- 
cause its allowance without such publication is a violation of the act’’ 
and is illegal also as ‘‘it is an undue advantage in that it is not one open 
to all others in the same situation.”’ 

The Chicago & Alton case was cited with approval in Davis v. 
Cornwell,” as supporting the proposition that a contract to furnish cars 


68 254 Fed. 332 (S. D. N. Y. 1918). 

69 United States v. Koenig Coal Co., 270 U. S. 512 (1926). See also United States 
v. Michigan Portland Cement Co., 270 U. S. 521 (1926); United States v. Metro- 
politan Lumber Co., 254 Fed. 335 (D. N. J. 1918). 
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on a day certain imposes a greater obligation than that implied in the 
tariff because, ‘‘under the contract, proof of due diligence would not 
excuse failure to perform.’’ The Supreme Court said (p. 562) that the 
Chicago & Alton case ‘‘settled that a special contract to transport a car 
by a particular train, or on a particular day, is illegal, when not pro- 
vided for in the tariff.’’ It is not necessary to prove that a preference 
results in fact. The assumption by the carrier of the additional obli- 
gation is necessarily a preference. The court added that ‘‘ (t]he para- 
mount requirement that tariff provisions be strictly adhered to, so that 
shippers may receive equal treatment, presents an insuperable obstacle 
to recovery.’’ Southern Ry. v. Prescott,’ also cited the Chicago & Alton 
case with approval, stating that with respect to service governed by the 
Interstate Commerce Act carriers and shippers are not at liberty to 
alter the terms of the service as fixed by the tariffs, this having been held 
repeatedly with respect to rates, ‘‘and the established principle applies 
equally to any stipulation attempting to alter the provisions as fixed by 
the published rules relating to any of the services within the purview 
of the Act.’’ The court commented that the purpose of the statute is, 
‘*to shut the door to all contrivances in violation of its provisions against 
preferences and discriminations,’’ and no carrier may extend any privi- 
leges or facilities except those that have been duly specified. 

An agreement to make delivery within a specified time or to expedite 
a shipment, when the published tariffs of the carriers contain no pro- 
vision for such special service, has been recognized by the Commission 
as a discriminatory practice against shippers with whom no such agree- 
ment is entered into and, therefore, a violation of the Elkins Act and 
the Interstate Commerce Act. Pursuant to an order of investigation 
into the general subject of the form and substance of bills of lading, 
and of the practices of carriers in respect to their issuance, transfer, 
and surrender, the Commission had occasion to comment in Bills of 
Lading ™ on the granting of special or expeditious service to shippers 
when not open to all shippers alike. In that proceeding there was under 
discussion a clause to be inserted in bills of lading providing that ‘‘ [n]o 
carrier is bound to transport property by any particular train or vessel, 
or in time for any particular market or otherwise than with reasonable 
dispatch unless by specific agreement indorsed hereon.’’ The Commis- 
sion (p. 732) said that while no objection was raised to the clause ‘‘we 
think that the reservation by the carriers of the right to grant expedited 
service by special agreement indorsed on the bill of lading, as contained 
in the words ‘unless by specific agreement indorsed hereon’ is objec- 
tionable.’’ The Commission concluded that such language would make 
it ‘‘possible for certain favored shippers through special indorsements 
on their bills of lading to secure special and expeditious handling of 
their shipments, possibly to the undue prejudice and disadvantage of 
their less favored competitors,’’ and for that reason ‘‘we are of the 
opinion these words should be eliminated.’’ 


72 240 U. S. 632, 638 (1916). 
7352 1. C. C. 671 (1919). 











News of Interest to Practitioners 


Congressional Activities 
Federal Administrative Practice Act H. R. 7092 


Representative Dante B. Fascell, Democrat, of Florida, and a mem- 
ber of the Committee on Government Operations, in the House of Repre- 
sentatives, reintroduced on May 12, 1959, a bill which he cosponsored 
in the last session of Congress, H. R 3350. The new bill, H. R 7092 
is identical to S. 600* (S. 932 in previous Congress), reintroduced in 
the Senate on January 20, of this year by Senator Thomas C. Hennings, 
Jr., Democrat, of Missouri, for himself and Senator Alexander Wiley, 
Republican, of Wisconsin, both members of the Committee on the 
Judiciary. 

In discussing H. R. 7092, Mr. Fascell said: 


* * * This is a major and comprehensive piece of legislation 
which would implement proposals advanced by the American Bar 
Association after intensive study and independent evaluation of 
current administrative procedures and practices. * * * 


Certain provisions of this American Bar Association sponsored legisla- 
tion, particularly ‘‘Title IV—Admission to and Control of Practice,’’ 
have been widely discussed and vigorously opposed by the Association 
of Interstate Commerce Commission Practitioners. 

Mr. Fascell stressed the point, among others, that 


* * * The bill seeks to increase the efficiency of the Government 
legal services by establishing for the first time a legal career service 
for civilian lawyers in Government which would serve not only to 
attract more capable and talented lawyers to Federal service but 
would provide incentive and encouragement so desperately needed 
to keep them in Government service. * * * 


Mr. Fascell also stated: 


* * * During the last Congress, reports were requested from 
26 Government departments and agencies. The reports have been 
received, most of them in support of the general objectives of the 
bill, some in support or in opposition to some parts of the bill, 
and most of them suggesting amendments to the legislation. * * * 

* * * T hope the Committee [on the Judiciary] will see fit to 
schedule consideration of this legislation in its agenda this year, 
so that full testimony and study can be given this subject and all 
suggested amendments carefully reviewed, to the end that our vast 
governmental operations in this field are improved and modernized 
in the best interest of our citizens and the legal officers of our 
Federal Government. * * * 


>. I. C. C. Practitioners’ Journal, Vol. XXVI: No. 6, March, 1959, pages 
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New Bills Embody |. C. C. Legislative R dations to 86th Congress 


Senator Warren G. Magnuson, Chairman of the Committee on 
Foreign and Interstate Commerce, on April 27, introduced in the Senate 
the bills listed here, at the request of the Interstate Commerce Commis- 
sion. They embody the eleven legislative recommendations, together with 
drafts of bills, submitted to the present session of Congress by the Com- 
mission. Companion bills, introduced in the House to date, are also 
shown. Recommendations one through eight have been submitted to the 
Congress at previous sessions; recommendations nine, ten and eleven 
are new. 





Recommendations 


No. 1. Penalty per diem charges to alleviate freight car shortages. 
(Amend sections 1(15) and 1(14), I. C. Act). 


S. 1811 (See. 1(14)) S. 1812 (See. 1(15)) 
H. R. 6468 H. R. 6469 


No. 2. Termination of automatic grant of charter service rights to 
motor common carriers. (Amend section 208(c), I. C. Act). 


S. 1802 
H. R. 6541 


No. 3. Broadening of procedures for suspension, charge or revoca- 
tion of motor carrier operating authorities. (Amend section 212(a), 
I. C. Act). 


8. 1803 
H. R. 7058 


No. 4. Revocation of water-carrier certificates or permits for non- 
use. (Add new section (312a) to part III, I. C. Act). 


S. 1804 
H. R. 6470 


No. 5. (a) Increase of limitation on exemption from competitive 
bidding. (Amend section 10, Clayton Antitrust Act). 

(b) Commission’s jurisdiction to apply to contract carriers as well 
as common carriers; interlocking directorates—exemption to apply to 
contract carriers as now applies to common carriers. (Amend section 11, 
Clayton Act; and section 8, Clayton Act). 

(ec) Unfair trade practices, investigation and reports: To apply 
common-carrier exemptions to contract carriers as well. (Amended sec- 
tions 5(a) (6), 6(a), and 6(b), Federal Trade Commission Act). 


8. 1805 
H. R. 7056 


No. 6. Transportation of explosives: inclusion specifically of radio- 
active materials and etiologic agents. (Completely rewrite Federal 
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statutes known as Transportation of Explosives Act, 18 U. 8. C. sec- 
tions 831-835). 


S. 1806 


No. 7. Suits to set aside Commission orders to be brought against 
Commission instead of United States, with right of the Government, 
through Attorney General, to intervene. (Amend sections 2322 and 
2323, Chapter 157, Title 28, U. S. C., entitled ‘‘Judiciary and Judicial 
Procedure’’). 


S. 1813 


No. 8. Gross operating revenues instead of number of vehicles to 
be used as basis of determining exemption in proposed unifications, etc. 
(Amend section 5(10), I. C. Act). 


S. 1807 


No. 9. Commission in enforcement proceedings to obtain service of 
process upon motor carriers and shippers of different states, etc. 
(Amend section 222(b), I. C. Act). 


S. 1808 
H. R. 7059 


No. 10. Water-carrier bulk commodity exemption to be repealed. 
(Repeal section 303(b), I. C. Act). 


S. 1809 


No. 11. Requirement that Commission furnish Postmaster General 
with certain data as to express revenues from railroads and express com- 
panies to be repealed. (Repeal section 557, Title 39, U. S. C.). 


S. 1810 
H. R. 7055 


Legislative Oversight Subcommittee Schedules Panel Discussion Hearings on 
Major Administrative Process Problems 


Representative Oren Harris, Democrat, of Arkansas, Chairman of 
the House Subcommittee on Legislative Oversight, announced on May 
15, 1959, a series of panel discussion hearings had been set tentatively 
to begin about June 15, dealing with problems in the area of the ad- 
ministrative process. 

With the cooperation of the general counsels of the major regulatory 
commissions and representatives of bar associations, a panel of high- 
ranking government officials and representatives of the bar associations 
and regulated industries will present to the subcommittees views and 
recommendations on four proposed topics: 


I. What legislative or administrative measures have been or should 
be taken to preclude attempts to influence commission members or em- 
ployees by means which do not afford a fair opportunity to interested 
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persons materially affected by commission action to present their case, 
and at the same time preserve the necessary access by the commission 
to information from the public, the regulated industry and others? 

II. The role of hearing examiners. Present strengths and weak- 
nesses. What legislative measures should be taken to increase their 
stature and effectiveness? 

III. The role of commissioners and their immediate staffs and 
agency staffs, and the division of responsibilities. Present strengths and 
weaknesses. What legislative or other measures, if any, are needed? 

IV. The efficiency of the commissions. What changes, if any, in 
the existing statutory provisions relating to substance or procedure are 
needed to enable the commissions to cope with the increasingly enormous 
volume of business coming before them? 


There will be two classes of participants: Class (1), representatives 
of the major regulatory commissions—commission chairman or member, 
general counsel of the commission, chief hearing examiner, technical staff 
chief, and two practicing attorneys; and two officials of a company 
representative of the industry regulated by the particular commission, 
cone from general counsel’s office of the company and one from the 
financial or operating division of the company. The major regulatory 
commissions, in addition to the Interstate Commerce Commission, are: 
Civil Aeronautics Board, Federal Communications Commission, Federal 
Power Commission, Federal Trade Commission, Securities and Exchange 
Commission. 

Class (2) participants, as suggested, would include representatives 
of the several bar associations, trade associations, and of the Federal 
Trial Examiners’ Conference. 

To Class (1) participants will be assigned six days of hearing. A 
different commission will be the subject of hearing on each day. Class 
(1) participants will discuss all four topics as they affect the commission 
being covered on a particular day. There are six commissions involved 
as named above. One written statement on each of the four topics will 
be presented each day. This means there will be four written statements 
for each of the six days, which will serve as the focal point for discussion 
on each topic. 

To Class (2) participants two further days of hearing will be as- 
signed. On one of these days, Topics I and II will be discussed ; on the 
other, Topics III and IV. One written statement covering each topic 
will be presented. 


Interstate Commerce Commission 
The Commissioners Speak .. . 


The following are excerpts from recent talks by members of the 
Interstate Commerce Commission : 


“The West” 


Chairman Kenneth H. Tuggle, in a talk before the members of the 
Western Highway Institute, in annual meeting at Phoenix, Arizona, 
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April 7, 1959, on ‘‘A Current Look at Highway Transport,’’ said, to 
quote briefly : 


* * * There are many complex problems in transportation and 
you bring to their study and solution a composite membership that 
will continue to make material contributions to highway transport. 
You represent the expanding West—an area which geographically 
constitutes nearly two-fifths of the Continental United States. It 
is a salient characteristic of the West that in periods when the 
Nation’s business is expanding, the trend of Western activity is 
even more sharply upward. And when the level of the Nation’s 
business declines, activity in the West as a whole only slows its 
rate of progress, or, if it falls, declines less rapidly. 

The enormous vitality and explosive growth of America is 
nowhere more dramatically depicted than in the vivid colors and 
contrasts of the West. A fast increasing number of people live 
and work in the 11 states that compose the Institute. Containing 
now only about 15 percent of all Americans, their building pro- 
grams have been responsible for more than a fifth of the Nation’s 
total construction activity during the past 10 years. The value of 
their production from mines, quarries and wells likewise amounts 
to more than a fifth of the national total. Almost as important is 
the crop and livestock output from the farms and grazing lands 
of the area. The growth of manufacturing employment in the West 
is at a rate four times that of the United States. It signifies ex- 
panding plants and the establishment of new industries. West- 
erners earn per capita about 11 percent more than the national 
average. Americans like myself from other sections of the United 
States are proud of the opportunities which those of you who live 
in the expanding West are privileged to have and to enjoy. 

* * * T do approach my subject for today ‘‘A Current Look 
at Highway Transport’’ with some slight trepidation, as I realize 
that my audience is undoubtedly better informed than I am on the 
more recent developments in the highway field. 

This is not to say that I do not try to keep as well informed 
as possible on current problems and developments. On the con- 
trary, it is a part of my daily diet, as it should be, and I enjoy it, 
because a proper understanding of the industry and its problems, 
and prospects, is just as essential from my place in the scheme of 
things as it is from yours. My point is, that the contents of legal 
briefs, however learned, and trade magazines and other news media, 
while usually excellent are never an adequate substitute for the 
knowledge gained through close, on-the-scene, day-to-day contacts 
at, or near, the operational level of the industry. It therefore fol- 
lows that those in government must look outside their offices for 
enlightenment on the new containerization movement in the trans- 
portation industry, on the new equipment available, on the increase 
in the movement of commodities in bulk, and so on through a long 
list of operational developments * * * 
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“Piggyback, Fishyback, Birdieback, or Speed-Pack”’ 


Commissioner Anthony F. Arpaia, as a participant in a panel dis- 


cussion on the ‘‘Traffic Impact of Piggyback’’ at a meeting of the 
Central Arkansas Traffic and Transportation Club, Little Rock, on 
March 10, 1959, said in part: 





* * * Piggyback development is no ‘‘operation hula hoop’’— 
here today and gone tomorrow. Yet, this technique of transport, 
while long understood, has only recently demonstrated significant 
progress. The rapid strides which we are witnessing today in this 
method of transporting goods are the inevitable and irresistible 
result of social and economic pressures for better transportation 
under present conditions. 

An early spur to piggybacking was the deliberate dispersion 
of industry during World War II. Asa matter of national defense, 
to reduce the vulnerability of industry to enemy air attacks, the 
Government induced new industrial plants, and some old ones too, 
to locate away from large centers of industry. 

* * * After the war, decentralization of industry became 
stylish, so to speak. Our highly competitive post-war economy with 
new products, new markets, new materials and new manufacturing 
methods, against a background of rising prices, placed a premium 
on means of reducing the time and cost of the marketing and dis- 
tribution. * * * 

* * #* 

It takes no mental stretching to realize that any community, 
however remote, can enjoy the fruits of long-distance, low-cost, 
rail transportation as well as the flexibility of motor service, 
through the use of coordinated rail and motor facilities. Cheap 
water transportation benefits also can be extended to landlocked 
points through a combination with either rail or motor service or 
both. Shippers want and need the availability of all forms of 
transportation in full vigor. 

* * # 


The coordination and containerization story does not end with 
rail, motor and water. Yet to be fully developed is what has been 
quaintly called ‘‘birdieback,’’ which is the transportation of either 
containers or motor vehicles by helicopters or aircraft, actually 
effectuated by the Armed Forces during World War II. There is 
also commercial use of van-like containers for air cargo. * * * 

Highly imaginative is another variation, so-called ‘‘speed- 
packs.’’ A ‘‘speed-pack’’ is a canoe-shaped detachable part which 
is secured to the underside of a passenger plane by means of cables 
and hooks. It will carry up to 8,000 pounds and is equipped with 
four wheels which make towing and pre-loading possible. The unit 
ean be attached for release very quickly and its carriage does not 
affect the overall efficiency of the plane. 

Whether piggyback, fishyback, birdieback, or speed-pack, or 
a combination of some or all of them, their development is still 
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virtually embryonic. Some carriers continue to resist these inno- 
vations, while others are still standing on the sidelines as skeptical 
observers. But, in spite of resistance or apathy, their ultimate 
acceptance is inevitable simply because shippers and the public 
will insistently demand them. 

Coordinated transport is, in my opinion, one of the important 
and productive avenues to the salvation of public transportation as 
private enterprise. The sooner carriers adjust themselves to these 
new concepts and unite in perfecting practicable, utilitarian, light- 
weight containers to accommodate any and all kinds of commodi- 
ties to meet any transportation requirement, the better off they 
and the Nation will be. 


“The Administrative Process” 


Commissioner Rupert L. Murphy, on April 2, 1959, addressing the 
Railroad Transportation Institute in Washington, D. C., on the subject 
of ‘‘Reflections on the Regulatory Process,’’ said: 


The administrative process is nowhere specifically mentioned 
in our Federal Constitution, but it would be a serious mistake to 
assume that our founding fathers were not fully cognizant of the 
essential functions of administrative bodies. They have been re- 
garded as appropriate agencies to conduct many governmental 
routines since the very inception of our Federal Government in 
1789. Thus, the administrative process is not new. It is, in fact, 
as old as government itself. 

Whether their duties pertain principally to the executive, 
legislative, or judicial or embrace all three, administrative bodies 
have been used as worthy substitutes to relieve all of the three- 
named branches of otherwise insuperable workloads. Suffice it to 
say that the Interstate Commerce Commission was established as 
an independent regulatory agency to serve primarily as the agent 
of Congress in implementing the legislation respecting transport 
regulation. Its duties, however, run the gamut of investigation, 
execution, rulemaking, and adjudication. 

The fact that the administrative branch of the government 
was given only tacit recognition seems extremely significant. 
Whereas the other three branches of the Government were speci- 
fically named, given defined powers, and assigned responsibility 
for carrying out limited duties, all with a view toward establishing 
an effective system of checks and balances, the tacit recognition 
accorded the administrative branch gives it the necessary flexibility 
to meet the changing needs of an increasingly complex society. 

- * * 


This [administrative] process has its roots deep in American 
history. The first session of the First Congress saw enacted three 
basic statutes establishing administrative bodies and bestowing 
upon them responsibilities and powers. Two of these statutes were 
the antecedents of statutes now administered by the Bureau of 
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Customs of the Treasury Department and the other related to 
veterans’ pensions, a problem which multiplied with each succeed- 
ing war and which is still an important subject within the purview 
of our Veterans Administration. Tax laws, now regulated by the 
Bureau of Internal Revenue which was established in 1862, have 
been with us since 1789. One year later Congress passed ‘‘ An act 
to promote the progress of useful arts’’ which became the fore- 
runner of legislation now the concern of our Patent Office in the 
Department of Commerce. A few years later legislation pertaining 
to trading with the Indians was enacted and eventually its adminis- 
tration became lodged in an Office of Indian Affairs in the Depart- 
ment of the Interior. Other important agencies with early origins 
are the General Land Office (1812 Treasury-Interior), the Bureau 
of Marine Inspection and Navigation (1838 Commerce), the Pass- 
port Division of the Department of State, the Office of the Chief 
of Engineers in the War Department, the Office of the Comptroller 
of the Currency in 1863, and the Office of the Third Assistant Post- 
master General to administer the classification of mail in the same 
year. The first of the Federal independent commissions appeared 
in 1851. It was the California Land Commission set up to settle 
private land claims in the State of California. When the problems 
for which it had been established were solved, its existence ended. 

I cite these early pre-civil war administrative statutes and 
implementing bodies to show the acceptance and pervasiveness of 
the administrative process as a fundamental part of the routine 
operation of our Federal Government. Of course everyone is fami- 
liar with the establishment in 1887 of the Interstate Commerce 
Commission as the first of the so-called independent regulatory 
commissions. Less well known is the fact that the Civil Service 
Commission, the Office of the Solicitor in the Post Office Depart- 
ment, with jurisdiction over mail frauds, the Bureau of Entomology 
and Plant Quarantine in the Department of Agriculture, the 
Bureau of Animal Industry in that Department, the Bureau of 
Fisheries, and the Immigration and Naturalization Service date 
from this post civil-war era. * * * 


“The General Rules of Practice” 
Commissioner Murphy, in another talk, in which he discussed 


‘*Establishing Necessary Social Norms,’’ at a meeting of the Motor 
Carrier Lawyers Association, in New Orleans, on April 3, 1959, re- 
marked that: 


* * * T know the ladies will not feel too out of place because my 
subject concerns social norms, and I have never yet met a lady who 
was not pretty good at laying down the law or, shall we say, estab- 
lishing approved rules of social conduct. This is essentially what 
the Interstate Commerce Commission does when it publishes Gen- 
eral Rules of Practice to regulate the procedural conduct of those 
practicing before it. 
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The Commission being an administrative body is not required 
to set up procedural rules as to pleadings and practices which have 
the rigidity of those before courts of law. The Commission, how- 
ever, must have, and does have rules to govern the presentation of 
proceedings before it and their handling through to a final deter- 
mination. 

The general statutory provision authorizing the Commission 
from time to time to make or amend general rules or orders for the 
regulation of proceedings before it is Section 17, paragraph 3, 
of the Interstate Commerce Act. Interspersed throughout the Act, 
however, are other procedural requirements which must be observed 
by the Commission and the parties, and these requirements are 
reiterated, elaborated upon, and codified in, the Commission’s 
General Rules of Practice. * * * 

* * * Supplementary data of considerable importance are con- 
tained in the Commission’s Organization Minutes relating to the 
‘*Organization of Divisions and Boards and Assignment of Work.’’ 

The Courts have held that the I. C. C. may conduct its pro- 
ceedings in such manner as will best conduce to the proper dispatch 
of business and to the ends of justice, and this is the primary objec- 
tive of the Rules of Practice. The Commission’s rules have been 
patterned generally after those of the courts, and the Commission 
observes closely improvements which are made in court rules to 
see if any of these improvements are adaptable to its practice. 

The Rules of Practice are constantly reviewed and revised to 
keep them modern and thoroughly adapted to current necessities. 
Some suggestions for changes are received from outside the Com- 
mission and others emanate from within the Commission. * * * 

The Rules are separated into two general categories. In the 
first are set forth the General Rules of Practice applicable to all 
proceedings, and in the second are published the Special Rules of 
Practice which primarily govern informal procedures before em- 
ployee boards such as the Suspension Board, Fourth Section Board, 
and Temporary Authorities Board. At times, special rules are 
established to govern a particular proceeding. This is usually done 
in a proceeding involving a proposed general increase in railroad 
rates and other cases where special procedures are desirable. There 
is some prospect that later those Special Rules having some degree 
of permanency will be incorporated into the General Rules of 
Practice and that insofar as possible the Special Rules will be 
reduced to a minimum. * * * 


“State and Federal Agencies” 
Commissioner Laurence K. Walrath, at Miami Beach, Florida, April 


16, 1959, addressed the Southeastern Association of Railroad and Utili- 
ties Commissioners. In the course of his talk, he stated: 


* * * Though sometimes we may have honest differences of 
opinion between the State and Federal agencies, today I prefer to 
assume that I am among friends—and that our basic interests are 
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identical—to ‘‘regulate’’ in the public interest—and always pur- 
suant, respectively, to the State and National policies as deter- 
mined by our respective legislative bodies. At the outset I assure 
you that I fully appreciate and respect both the identity of our 
mutual interests and the dedication with which you approach those 
problems where your viewpoint necessarily is related to the public 
interest of your particular States. I believe sincerely that we must 
cooperate more actively in the solution of transportation problems 
which affect every citizen of our several States and our Nation, 
and I know that we can, together, successfully resolve any apparent 
differences of viewpoint within the democratic framework of the 
public interest. While flexible enough to meet constantly changing 
conditions, the true meaning of ‘‘public interest’’ at any given 
time is the same to you as it is to me, and we must not fail to 
exchange views on major problems at every opportunity. * * * 


**7,000 Cases” 
Commissioner Donald P. McPherson in discussing ‘‘ Recent Supreme 


Court Decisions’’ at a meeting of the Pittsburgh Chapter of the Asso- 
ciation of I. C. C. Practitioners, at Pittsburgh, on April 8, 1959, reported : 


* * * Each year the Commission, through its four divisions, 
decides some 7,000 cases. 350,000 pages of transcript from oral 
hearings are considered, in addition to thousands of pages of veri- 
fied statements and exhibits. Great numbers of briefs, exceptions, 
petitions and other procedural matters must be added to this list. 
So you see we are not without something to do! You practitioners 
and your clients are in the main responsible for this volume of 
work. And, of necessity, much of the detail has to be handled by 
our very competent staff. 

About these many proceedings we write volumes, as the reports 
prove. The Commission, established in 1887, has to date produced 
369 volumes of reports. 

Only a small fraction of the total number of proceedings de- 
termined by the Commission are subjected to judicial review, and 
fewer still result in litigation in the Supreme Court. In the fiscal 
year ended June 30, 1958, 48 cases were brought in the 3-judge 
courts to review our orders and 23 appeals were docketed in the 
Supreme Court. During the present and prior terms of the Su- 
preme Court it has rendered decisions in some 30 cases involving 
Commission determinations. Of this number, all but 8 were dis- 
posed of in summary fashion without full opinion on the merits. 

* * * The variety of problems involved in these cases is fairly 
representative of the great diversity of matters with which the 
Commission is concerned in its day-to-day work. * * * 


No “Bureaucratic Empire” 


Commissioner Charles A. Webb, in Washington, D. C., on April 6, 


1959, talked to members of The Local Cartage National Conference and 
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The Heavy-Specialized Carriers Conference, on ‘‘Freedom, Virtue and 
Regulation.’’ He remarked, in part: 


* * * To be regulated or not to be regulated? That is the 
question presented at your convention last year in Atlantic City. 
That is the question I am going to discuss here today. Although 
a majority voted for I. C. C. regulation of local cartage, I under- 
stand the issue is still controversial within your ranks. Discretion 
being the better part of valor, I shall talk on both sides. Frankly, 
I don’t know why I was asked to juggle this hot potato. Perhaps 
your officers felt, since I am the Commission’s junior member, 
that you could not help but believe that the views I express are 
my own and not necessarily those of the Interstate Commerce Com- 
mission. 

This is my maiden speech as a member of the Commission. 
So, this is the appropriate time for me to make two heartfelt ac- 
knowledgments. The first goes to everyone associated with the 
transportation industry whom I have met since my appointment 
to the Commission six months ago. Because of their sense of 
propriety and their respect for the Commission, they have treated 
me in exactly the same way members of the bar treat a Federal or 
State judge. I am deeply grateful. Also, I want to thank pub- 
licly my colleagues on the Commission for their generous aid and 
for many other thoughtful courtesies. I am the Commission’s 
‘‘baby’’ both in age and point of service, but I have been around 
this town longer than any other member. Never have I met a more 
congenial, a more able, or a more dedicated group of public serv- 
ants. Whatever your misgivings about certain aspects of regula- 
tion, you will never have cause to doubt the integrity or the im- 
partiality of my ten senior partners. 

* * 


The Interstate Commerce Commission, unlike some govern- 
ment agencies, has no desire to build a bureaucratic empire. A fine 
example of its aversion to red tape is the manner in which it de- 
fined commercial zone limits. The Commission did not march up 
to Capitol Hill and insist that money be provided for 500 additional 
employees. At least that many people were needed to define with 
precision, on a case-by-case basis, the commercial zone area of many 
thousands of municipalities. Instead, the Commission adopted a 
self-executing formula based on population. Only in a few places, 
such as New York, did the Commission make a special determina- 
tion of the commercial zone. * * * 


Organization Minutes of the I. C. C. Amended 
Harold D. McCoy, Secretary of the Interstate Commerce Commis- 


sion, issued the following notice on May 15, 1959: 


The Organization Minutes of the Interstate Commerce Commission 


relating to the organization of divisions and boards and assignment of 


work, business and functions of the Interstate Commerce Commission, 
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pursuant to section 17 of the Interstate Commerce Act as amended, re- 
vised to January 1, 1959 (24 F. R. 2506) have been amended in the 
following particulars: 

The section entitled Duties and Responsibilities of the Chairman of 
the Commission has been amended by deletion of Item 3.14. 

The section entitled Assignment of Duties to Individual Commis- 
sioners has been amended by adding new Item 6.9(d) delegating the 
duty described below to the Commissioner through whom the Bureau 
of Safety and Service reports: 


6.9(d) Authority to recommend to the United States Attorneys or 
Department of Justice that appropriate civil or penal proceedings be instituted 
to enforce the statutory provisions delegated to Division 3 relating to safety 
of railroad operations. 


I. C. C. Bureau of Motor Carriers Administrative Ruling 114—Section 204 (a) 


Director Herbert Qualls, of the Bureau of Motor Carriers, under 
date of April 29, 1959, issued the following administrative ruling of the 
Bureau of Motor Carriers, made in response to questions propounded 
by the public, indicating what is deemed by the Bureau to be the correct 
application and interpretation of regulations prescribed by the Com- 
mission under Section 204(a)(1) and (2) of the Act by order entered 
April 14, 1952, as subsequently amended, in Ex Parte No. MC-40. 
Rulings of this kind are tentative and provisional and are made in the 
absence of authoritative decision by the Commission 


Question: 


Since the motor carrier safety regulations, including the regulations pertaining 
to hours of service of drivers which entail the keeping of a log k, are 
applicable to all operations in foreign commerce insofar as such operations 
are performed within the United States, to what extent, if any, is it required 
that such drivers maintain logs with respect to operations within a foreign 
country? 


Answer: 


The Commission has no jurisdiction over driving in a foreign country, but it 
has jurisdiction to enforce its safety and hours of service regulations as to 
drivers while they are operating vehicles in the United States in the course of 
transportation to or from a point in the United States or between points in a 
foreign country or countries through the United States. Division | of the 
Commission has held that, in respect to an operation involving transportation 
from a point in Canada to a point in the United States, the fact that a portion 
of the overall service is conducted in Canada does not relieve the carrier 
from any duty prescribed in the rules, and full account must be logged for 
the driver’s time spent on duty and driving in Canada. 

It is incumbent upon a driver, when entering the United States in con- 
nection with an operation in foreign commerce to show that he is in com- 
pliance with the safety regulations, including the hours of service requirements 
and those pertaining to the maintaining of a daily log, and hence entitled to 
drive within the United States. To do this he must have in his possession a 
log book with entries therein showing his activities in connection with his 
employment during the preceding seven-day period as a minimum. Since it 
is also required that duplicate copies of suc logs be kept for a period of 
one month in the possession of the driver while he is on duty, drivers per- 
forming intermittent operations across the border into or through the United 
States should also have in their possession duplicate copies of daily log records 
with respect to any previous operations into or through the United States 
within the preceding thirty days. 
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Carriers performing operations in foreign commerce are responsible for 
seeing that drivers who enter or travel through the United States in connec- 
tion with such operations do not exceed 60 “on duty” hours in any week of 
168 hours, nor an aggregate of 10 hours of driving without having 8 hours 
off-duty during or immediately following such 10-hour-driving period. Havin 
this in mind, the extent to which carriers engaged in such operations shoul 
require their drivers to maintain log books with respect to time spent in 
operations within the foreign country would seem to depend upon the extent 
of anticipated operations into or through the United States. If, for example, 
it is known that but one such trip will be made during the course of a period 
of several months, it may be considered sufficient to require the driver who 
will actually operate the vehicle which will enter or travel through the United 
States to keep a log for the seven or eight days immediately preceding the 
anticipated entry date. On the other hand, if trips across the border into or 
through the United States occur frequently and without advance scheduling, 
carriers may find it practicable to require drivers engaged in such operations 
to maintain a log book on a regular basis so that there will be no difficulty 
in establishing compliance with the hours of service regulations upon entry 
into the United States. 


Bertram O. Wissman Appointed Congressional Liaison Officer for 1. C. C. 


Mr. Bertram Wissman, former Senate aide, has been appointed 
Congressional Liaison Officer of the Interstate Commerce Commission, 
it was announced on May 13, 1959, by Chairman Kenneth H. Tuggle. 

Mr. Hiram Spicer, I. C. C. Legislative Counsel will continue to 
handle liaison on proposed legislation affecting the Commission’s regu- 
latory functions, Chairman Tuggle said. 

Mr. Wissman, former Staff Director and Assistant Chief Clerk of 
the Senate Committee on Interstate and Foreign Commerce, has been 
assigned liaison duties with the Congress for matters other than pending 
legislation. He served eight years with the Senate. A veteran news- 
paperman, he covered Congress before joining the Senate staff. 


New I. C. C. Regional Managers Appointed for Chicago and Philadelphia Offices 


Mr. James J. Werner and James B. Weber, according to an- 
nouncement by the I. C. C., on April 16, 1959, have been named to suc- 
ceed the district directors for the Bureau of Motor Carriers who are 
retiring from the Commission’s offices at Chicago and Philadelphia, 
respectively. They will also serve as regional managers at those offices. 
Appointments were effective May 1, 1959. 

Mr. Werner received a B.S. degree from Pennsylvania State Uni- 
versity. Before coming to the Commission in 1952, he was general 
manager of a motor bus carrier and an instructor at Pennsylvania State 
University. He is succeeding Harry P. Raymond, who is retiring as 
regional manager at Chicago after more than 31 years of federal service. 
Mr. Raymond has been with the Commission since 1936. Previously, he 
was employed as general manager of a motor bus carrier. Region No. 8 
includes the states of Illinois, Indiana and Michigan. 

Prior to joining the Commission staff in 1952, Mr. Weber was 
an assistant terminal manager and assistant traffic manager of a motor 
freight company. He attended Ohio State University where he received 
a B.S. degree. He is succeeding Theodore G. Reynolds of Region No. 3, 
which includes Delaware, the District of Columbia, eastern Pennsyl- 
vania, Maryland and Virginia. Mr. Reynolds is retiring as regional 
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manager at Philadelphia with more than 24 years of government service. 
He received his B.A. degree from the University of Pittsburgh and later 
served as general agent and traffic manager of various motor carriers 
before coming to the Commission in 1936. 


Retirements 
Mrs. JenaDe Young—General Counsel’s Office 


Mrs. JenaDe Imhoff Young, a government employee for 40 years, 
has retired from the Commission staff, as of May 30. Mrs. Young joined 
the Commission in 1920 and served first in the Bureaus of Stenography 
and Finance. In 1926, she was assigned to the Office of the General 
Counsel and served as secretary to the General Counsel until appointed 
an administrative assistant in 1956. Mrs. Young attended the University 
of Missouri prior to beginning her government career with the Office 
of the Quartermaster General. 


Effective April 30th, the following retirements were announced by 
the Interstate Commerce Commission : 


James L. Smith—Bureau of Finance 


Mr. James L. Smith, review unit supervisor in the section of motor 
earrier finance, Bureau of Finance. He was appointed to the Commis- 
sion in 1925 as a valuation engineer. He received a B.S. degree in 
engineering from Iowa State College and later an LL.B. degree from 
George Washington University. 


Asa E, Birum—Bureau of Motor Carriers 


Mr. Asa E. Birum, field assistant in the Bureau of Motor Carriers’ 
field service section, after 31 years with the federal government. He 
jeined the Commission staff in 1936 and was district supervisor at Port- 
land, Oregon and Seattle and district director at Philadelphia, before 
transferring to Washington, D. C., in 1946. 


Joseph Cormany—Board of Suspension 


Mr. Joseph L. Cormany, report writer for the Board of Suspension. 
He served with the Commission since 1920, and previously was chief 
clerk of the Board. 


Daniel J. Fitzgerald—Bureau of Safety and Service 


Mr. Daniel J. Fitzgerald, an inspector of railway signals in the 
Pittsburgh office, where he has served the Bureau of Safety and Service 
since 1943. Previously he was employed in the railroad industry. 


Chapter News 
Rocky Mountain Chapter—Denver, Colorado 


The Rocky Mountain Chapter at Denver, reported that on April 24, 
under the direction of its President, Delmar 8. Eno, and James J. Hill, 
chairman of the educational committee, the chapter sponsored a mock 
hearing held in the American Legion Memorial Building. 
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Participants were members of the local I. C. C. Practitioners chap- 
ter, members of the Traffic Club of Denver, Delta Nu Alpha Transpor- 
tation Fraternity, and other traffic organizations in Denver. 

About 150 attended the two-hour mock hearing which was the first 
presentation of its kind and it was considered an outstanding success at 
the joint meeting. This type of program is in line with the efforts of 
the local groups to bring about a broader aspect of technical education 
for traffic personnel. 

Those taking part in the mock hearing were: Gerald A. L’Heureaux, 
Colorado Fuel and Iron Corporation; Harry L. Holmes, General Agent, 
The Milwaukee Road; Rodger Spahr, General Freight and Passenger 
Agent, Atchison, Topeka and Santa Fe Railway; A. S. Bonney, Assist- 
ant Traffic Manager, Ideal Cement Company; William DeBoer, Traffic 
Manager, The Colorado Fuel & Iron Corporation; Ernest V. Robinson, 
Great Western Sugar Company; Paul S. Barnett, General Traffic Man- 
ager, Ideal Cement Company; James J. Hill, Rate Analyst, Public Serv- 
ice Company of Colorado, Floyd F. Beyers, Assistant Traffic Manager, 
Public Service Company of Colorado, all members of the Association of 
I. C. C. Practitioners, and Edward Upp, Traffic Manager, Colorado 
Builders Supply Company, a former association member. 


University Programs 
Traffic Institute at Northwestern University 


The Traffic Institute at Northwestern University, Evanston, Illinois, 
will be joined administratively with the Transportation Center at North- 
western, it was announced on May first, by President J. Roscoe Miller. 
Heretofore the two organizations have been separate administrative units 
within the University. 

Franklin M. Kreml, director of the Transportation Center, will di- 
rect the combined operation. The Traffic Institute will now become a 
division of the Transportation Center, retaining its own director and 
maintaining its present program. 


Personalities and Events in the News 
Mr. William T. Faricy 


Mr. William T. Faricy, retired Chairman and President of the 
Association of American Railroads, on April 8, at Buenos Aires, Argen- 
tina, was made an honorary member by the Permanent Commission of 
the Pan American Railway Congress. 


Mr. George M. Moore 


Mr. George M. Moore, formerly Executive Assistant to the Post- 
master General, was appointed Acting Assistant Postmaster General, 
Bureau of Transportation, following a grant of extended leave of absence, 
effective May 12, 1959, to Mr. E. George Siedle. 


Mr. Herbert Arthur Thomas, Jr. 
Governor Robert B. Meyner of New Jersey, May 2, 1959, named 
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Herbert Arthur Thomas, Jr., a civil engineer specializing in highway 
and transportation problems as executive director of New Jersey’s newly 
created State Division of Railroad Transportation, at a yearly salary 
of $17,500. Mr. Thomas’ task will be to work closely with New York 
State’s Division of Transportation in seeking to solve the critical bi- 
state commuter rapid transit problems. 


Mr. James F. Pinkney 


Mr. James F. Pinkney, General Counsel of the American Trucking 
Associations, Inc., has resigned, effective June 1, to assume duties as vice 
president-law, of the Ryder System, Inc., Miami. He was appointed 
general counsel of ATA in 1952. While at ATA, he served as president 
of the Association of Interstate Commerce Commission Practitioners, for 
the year 1954-1955. Recently he took a leading part at the association’s 
annual meeting in Atlanta, in a panel discussion of the ‘‘ Revised Rule 
of Ratemaking,’’ and has been active in association affairs for a number 
of years. He has also been an active member in the Transportation As- 
sociation of America and the United States Chamber of Commerce. 

Mr. Pinkney received a bachelor of arts degree from Davidson 
College, Davidson, N. C., and his law degree from the University of 
Colorado. After practicing law in Denver and serving with the National 
Recovery Administration, he joined the staff of the Interstate Com- 
merce Commission in 1935. He was assistant chief examiner in the 
Bureau of Motor Carriers, 1935 to 1937, and chief examiner from 1937 
to 1941. From 1942 to 1946, he was in the Air Force, achieving 
the rank of colonel. Upon leaving the Air Force, he entered private 
practice in North Carolina and was professor of law at Davidson College. 
With the outbreak of the Korean War, the Air Force recalled Colonel 
Pinkney to active duty. He holds, among other decorations, the Legion 
of Merit and the Air Medal. Later, in 1952, he was appointed general 
counsel of the trucking association. 


Mr. Fritz R. Kahn 


Mr. Fritz R. Kahn, an attorney in the law department of the Ameri- 
ean Trucking Associations, Ine., for four years, and since November, 
1957, an attorney for the Movers Conference of America, will join, as of 
June first, the law firm of Bowen & Scoutt, of Washington, D. C. The 
firm specializes in transportation. 

Mr. Kahn was graduated in 1948 from George Washington Uni- 
versity, Washington, with an A.B. degree and received his LL.B. in 
1950. He was on the staff of the George Washington Law Review and is 
a member of the Order of the Coif, Phi Beta Kappa and Omicron Delta 
Kappa. He was on active duty in the Navy and holds a Naval Reserve 
Commission as a lieutenant in the Supply Corps. As an attorney, 
specializing in transportation, he also served in the Office of the Solicitor, 
U. S. Department of Agriculture. 

Numerous articles written by him have appeared in various publi- 
cations, and his book, ‘‘Principles of Motor Carrier Regulation,’’ was 
published last year. He was made editor-in-chief of the I. C. C. Practi- 
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tioners’ Journal, last October, after serving as editor of motor trans- 
portation for a year. He is assistant professor, School of Transporta- 
tion, Southeastern University, Washington. 


“Big Mama’”’ 


? 


‘*Big Mama,’’ a stern-wheel towboat, launched in 1902 and for 
forty-six years considered the leviathan of the Mississippi, is helping 
Pittsburgh celebrate its Bi-Centennial Gateway Festival, which began 
early in May. The 1,500-ton vessel, 315 feet long, was powered by a 
thirty-eight foot paddle wheel fitted with twenty-one buckets. Formerly 
known as the Sprague, she won the affection of all who saw her push 
barges up and down the river. When she was retired in 1946, she was 
presented to the City of Vicksburg, Miss., as a floating museum. This 
is the role she is expected to play during the festivities in Pittsburgh. 
For her trip up the river, she was towed by a Diesel craft to her former 
embankment on the Allegheny River at the Point State Park, Pittsburgh. 


Comments on the St. Lawrence Seaway Opened on April 25, 1959 


Raymond Daniell in the New York Times issues of May 3, 1959, and 
April 26, 1959: 


The opening of the St. Lawrence Seaway has added a fourth coast to the 
United States. It has opened the door of the whole Middle West to seaborne 
commerce. * * * 

One-third of the population of the United States lives in the fourteen 
states with ports on the Great Lakes or close to them. This region produces 
about 40 per cent of the United States manufactures, has 80 per cent of 
steel ingot capacity and makes 75 per cent of the United States autos. Three- 
quarters of the nation’s meat, corn, wheat, soybeans and oats are produced in 
this Ruhr and breadbasket of the United States. * * * 

Traffic through the new twenty-seven-foot deep waterway is expected to 
amount to some 25,000,000 tons of cargo this year. * * * A steady increase in 
traffic is foreseen, rising to 50,000,000 tons in the next decade. * * * 

The opening of such ports as Buffalo and Chicago in the United States 
and Toronto and Hamilton in Canada to large, deep-draft vessels will neces- 
sitate extensive harbor facilities and the building of grain elevators and other 


improvements. 
** * 


The St. Lawrence Seaway is a gigantic complex of new lakes, power dams, 
canals and locks. It is the biggest waterway cut since the Panama Canal, 
which took ten years to build. It is also the greatest improvement in North 
—— surface transportation system since the westward thrust of the 
iron horse. 


Ray Vicker in the Wall Street Journal of April 24, 1959, date line, 
Massena, N. Y.: 


* * * The new 3,220-foot-long dam thrust across the St. Lawrence near 
here (Massena, N. Y.) will rank as the second largest producer of hydroelectric 
power in the Western Hemisphere. When its 32 generators are installed only 
Washington State’s Grand Coulee Dam, with 1,900,000 kilowatts of capacity, 
will top the 1,880,000-kilowatt capacity of the Moses-Saunders Dam. * * * 

The $650 million cost of the power phase of the more than $1.1 billion 
Seaway project was shared equally by the Power Authority of the State of 
New York and by the Hydro-Electric Power Commission of Ontario. The 
power is divided equally between the two agencies. * * * 
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More than $125 million has been either invested or committed for plants 
on the American banks of the St. Lawrence by companies attracted by the 
proximity of large quantities of electricity and the transport facilities of the 
seaway. * * * ; , 

Biggest ‘meng attracted by the power is the new 100,000-ton-a-year primary 
aluminum P ant Reynolds Metals has under construction near Massena. Total 
cost, including auxiliary facilities, is estimated at $88 million. * * * | 

Chevrolet already is in pilot production of aluminum castings at its new 
213,000-square-foot plant near the end of the International Bridge spanning 
the St. Lawrence near here. * * * , 

Here at Massena, Aluminum Company of America runs the oldest 
aluminum smelting plant in the United States still operating. With the advent 
of power from the Moses-Saunders Dam, Alcoa spent = million to renovate 
its plant and boosted capacity to 150,000 tons a year from 112,500. 


From an editorial, ‘‘The Seaway and Us,’’ published in the Boston 


Daily Globe, of April 23, 1959: 


Whatever benefits some of New England in terms of economic growth 
benefits all of it. The seaway’s influence in the long run may prove revo- 
lutionary. 


From the Christian Science Monitor, April 25, 1959, Associated 


Press Dispatch, 


The St. Lawrence Seaway, a project debated by politicians for half a 
century and completed by 15,000 workers in five years, has been opened to 
shipping traffic of the world. ; 

* * * The five-year, 475 million-dollar project was financed jointly by the 
United States and Canadian taxpayers. Canadians bore the major costs, as 
the larger portion of the waterway lies within Canada. 

_ Its expected that tolls will pay operating costs during the next 50 years, 
with the United States getting $1 and Canada $3 from every $ in tolls. 

The United States Congress disregarded complaints of rail and Atlantic 
Coast interests in 1951 to pass legislation authorizing the seaway. Opponents 
of the project expect business losses. 

The seaway begins at Montreal, 1,000 miles from the Atlantic, and snakes 
along the south shore of the St. Lawrence River for 135 miles to Lake Ontario. 
Fourteen locks hoist ships 550 feet above the water level at Montreal to the 
water level at seaway’s extremity in Port Colburne, Ont. From Niagara Falls 
west, _— utilize Lakes Erie, Michigan, Huron and Superior. * * * Plans 
call for channel deepening to handle ships drawing up to 25%4 feet—80 per cent 
of the world’s merchant fleet. 


This giant seaway is to be opened officially June 26 by Queen 


Elizabeth and President Eisenhower. 
Publications 


New Association Publication 
Section II of the May, 1959 I. C. C. Practitioners’ Journal has been 


reprinted as a pamphlet, ‘‘Organization of Divisions and Boards and 
Assignment of Work of the Interstate Commerce Commission with 
Organizational Chart,’’ revised to January 1, 1959. Cost of the Pamph- 
let with chart is $1.00 per copy, or the pamphlet and chart may be pur- 
chased separately at fifty cents per copy. 
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in motor carrier cases. (Nos. 68 and 96) 


T. 1. M. E., Inc. v. United States. No. 68. 


On May 18, 1959, the Supreme Court reversed the decisions of two 


United States Courts of Appeals and held that no reparation may be 
obtained in motor carrier cases on the ground of unreasonableness. Four 
justices dissented. 


Quoting from the opinion of the Supreme Court: 


These cases present in common a single question under the 
Motor Carrier Act: Can a shipper of goods by a certificated motor 
carrier challenge in post-shipment litigation the reasonableness of 
the carrier’s charges which were made in accordance with the tariff 
governing the shipment? 

In No. 68, T. I. M. E. transported several shipments of scien- 
tific instruments for the United States from Oklahoma to Cali- 
fornia. One of the shipments, illustrative of all involved in this 
litigation, originated at Marion, Oklahoma, and was carried over 
the lines of petitioner and a connecting carrier to Planehaven, 
California. At the time, the petitioning carrier had on file with 
the I. C. C. a tariff relating to such shipments which specified a 
through rate from Marion to Planehaven of $10.74 per hundred- 
weight. Petitioner was also subject to tariffs which provided a rate 
of $2.56 per hundredweight from Marion to El Paso, Texas, and 
of $4.35 per hundredweight from El Paso to Planehaven. The 
through rate thus exceeded the combination rate by $3.83. 
T. I. M. E. charged and collected on the basis of the through rate. 
On postpayment audit by the General Accounting Office under 
§ 322 of the Transportation Act of 1940, 49 U. S. C. § 66, that 
office concluded that the combination rather than the through rate 
was applicable to this shipment and required T. I. M. E. to refund 
the difference between the sum collected under the through tariff 
and that which would have been due under the combination tariffs. 
This T. I. M. E. did under protest. 

Thereafter T. I. M. E. brought suit under the Tucker Act, 28 
U. S. C. § 1346 (a)(2), claiming that the through tariff was ap- 
plicable to the shipment and that it was thus entitled to recover the 
difference between the through and combination rates. The Gov- 
ernment defended on the ground that the combination rate was 
applicable, and alternatively contended that if the through tariff 
were applicable the rate specified therein was unreasonably high 
insofar as it exceeded the combination rate. It asked that 
T. I. M. E.’s suit be stayed to permit the Government to bring a 
proceeding before the I. C. C. to determine the reasonableness of 
the through rate. The District Court in an unreported opinion 
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held that the through rate was applicable, and that neither it nor 
the I. C. C. had power to pass upon the Government’s contention 
that such rate was as to the past unreasonable. Accordingly, the 
District Court entered summary judgment for T. I. M. E. 

The Government appealed, accepting the District Court’s de- 
termination as to the applicability of the through rate, but con- 
tending that the District Court had erred in refusing to refer to 
the I. C. C. the issue of the reasonableness of that rate as to past 
shipments. The Court of Appeals reversed, holding that the Gov- 
ernment was entitled to an I. C. C. determination upon the question 
of reasonableness, and that the fact that the Motor Carrier Act 
gives the I. C. C. no power to award reparations as to admittedly 
governing past rates does not prevent that body from passing on 
the question of past reasonableness when that issue arises in liti- 
gation in the courts. 252 F. 2d 178. 

In No. 96, petitioner Davidson transported four shipments of 
goods for the United States from Poughkeepsie, N. Y., to Bellbluff, 
Va., and billed the United States on the basis of concededly ap- 
plicable filed tariffs. On postpayment audit the General Account- 
ing Office concluded that a part of these charges was unreasonable 
and should be refunded to the United States.* Davidson refunded 
under protest the sum demanded, which amounted to $18.34, and 
then brought suit under the Tucker Act to recover the refund. 
The Government defended on the sole ground that the applicable 
rate had been unreasonable. The District Court, without opinion, 
granted Davidson summary judgment, but on the Government’s 
appeal the judgment was reversed, the Court of Appeals holding 
that the Government could defend on ‘‘ unreasonableness’’ grounds, 
and directing a referral to the I. C. C. of the issue as to the 
reasonableness of the rate in question. 259 F. 2d 802. 


We granted certiorari in both cases because of the suggestion 
that the result reached by the Courts of Appeals conflicted with 
this Court’s decision in Montana-Dakota Utilities Co. v. North- 
western Pub. Serv. Co., 341 U. S. 246, and in order to settle the 
questions of statutory interpretation involved. 358 U. S. 810. 


The courts below held that the right of the United States to 
resist on the ground of unreasonableness the payment of the charges 
incurred by it was one deriving from the common law and preserved 
by § 216 (j) of the Motor Carrier Act.5 In this Court the Govern- 


8 This part of the charges was that represented by a “New York State 
Surcharge,” included by Davidson in its rate to recoup the cost of a New York 
ton-mile truck tax. e tariff including the surcharge had been filed to 
become effective October 8, 1951. The I. C. C. had suspended the tariff for 
the maximum period permitted by the Act, but since the inquiry as to its 
reasonableness was not completed within the suspension period it went into 
effect on May 8, 1952, and was in effect at the time of shipment. The I. C. C. 
subsequently found the surcharge to be unreasonable and ordered its excision 
from Davidson’s rates, 62 M. C.C. 117. This order was purely prospective 
and did not affect the shipments involved here. _ 

5 Section 216 (j), 49 U. S. C. § 316 (j), provides that “Nothing in this 
section shall be held to extinguish any remedy or right of action not in- 
consistent herewith.” 
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ment, although defending this ground of decision, relies primarily 
on the proposition that the Motor Carrier Act itself creates a 
judicially enforceable right in a shipper to be free from the exac- 
tion of unreasonable charges as to past shipments even though 
such charges reflect applicable rates duly filed with the I. C. C. 
The Government concedes that whatever the source of the asserted 
right may be, the question of the reasonableness of past rates 
cannot itself be decided in the courts, but takes the position that 
when such question arises in court litigation it may properly be 
referred to the I. C. C. for decision, and the results of that adjudi- 
cation used to determine the respective rights of the litigants. 


%. 


The contention that the Motor Carrier Act itself creates a 
cause of action or affords a defense with respect to the recovery 
of unreasonable rates rests on the provisions of § 216 (b) and (d) 
of the Act (49 U. S. C. § 316 (b), (d)) which provide as to inter- 
state motor carriers: 


*‘(b) It shall be the duty of every [such] common 
carrier . . . to establish, observe, and enforce just and reason- 
able rates, charges, and classifications, and just and reasonable 
regulations and practices relating thereto... 


‘*(d) All charges made for any service rendered or to 
be rendered by any [such] common carrier .. . shall be just 
and reasonable, and every unjust and unreasonable charge for 
such service or any part thereof, is prohibited and declared 
to be unlawful... .’’ 


The Government urges that this language imposes a statutory 
duty on motor carriers not to charge or collect other than ‘‘reason- 
able’’ rates, and asks us to imply a cause of action under the Motor 
Carrier Act for any shipper injured by violation of that duty. 
We cannot agree. 

As this Court recognized in Montana-Dakota Utilities Co. v. 
Northwestern Pub. Serv. Co., 341 U. S. 246, 251, language of this 
sort in a statute which entrusts rate regulation to an administra- 
tive agency in itself creates only a ‘‘criterion for administrative 
application in determining a lawful rate’’ rather than a ‘‘justici- 
able legal right.’’ In Montana-Dakota it was held that the Federal 
Power Act, which like the Motor Carrier Act expressly declares 
unreasonable rates to be ‘‘unlawful,’’ does not create a cause of 
action for the recovery of allegedly unreasonable past rates. In 
the absence of any indication that Congress intended that despite 
the absence of any reparations power in the Federal Power Com- 
mission the federal courts should entertain suits for reparation of 
unreasonable rates, and refer to the Commission the controlling 
issue of past unreasonableness, the Court declined to permit the 
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Commission to accomplish indirectly through such a proceeding 
that which Congress did not allow it to accomplish directly. 

It is true that under Parts I and III of the Interstate Com- 
merce Act, relating respectively to rail and water carriers, a shipper 
may litigate as to the reasonableness of past charges even if those 
charges were based on the applicable and effective filed rates. The 
structure and history of Part II (the Motor Carrier Act), however, 
lead to the conclusion that here, as in the Federal Power Act, 
Congress did not intend to give shippers a statutory cause of 
action for the recovery of allegedly unreasonable past rates, or to 
enable them to assert ‘‘unreasonableness’’ as a defense in carrier 
suits to recover applicable tariff rates. 

The very provisions of Part I, and their counterparts in 
Part III, which give a right of action to shippers against carriers 
for damages incurred by carrier violations of the Act and provide 
the mechanics for the enforcement of that right are conspicuously 
absent in the Motor Carrier Act. Thus, whereas § 8 of Part I 
provides that ‘‘any common carrier subject to the provisions of 
this chapter [who] shall do... any act... in this chapter... 
declared to be unlawful . . . shall be liable to the person or persons 
injured thereby for the full amount of the damages sustained ... ,’’ 
Part II has no comparable provision. Again, whereas § 9 of 
Part I gives an injured shipper the right to sue in the I. C. C. or 
in the Federal District Court, Part II contains no comparable pro- 
vision. In addition, §§ 13 (1) and 16 of Part I give a shipper 
claiming reparation the right to proceed in the Commission and 
to enforce his reparation award in the courts, and Part II contains 
no comparable provisions. 

To hold that the Motor Carrier Act nevertheless gives shippers 
a right of reparation with respect to allegedly unreasonable past 
filed tariff rates would require a complete disregard of these signi- 
ficant omissions in Part II of the very provisions which establish 
and implement a similar right as against rail carriers in Part I. 
We find it impossible to impute to Congress an intention to give 
such a right to shippers under the Motor Carrier Act when the 
very sections which established that right in Part I were wholly 
omitted in the Motor Carrier Act. 

Further, the I. C. C. itself has consistently recognized that 
nothing in Part II creates a statutory liability on the part of the 
earrier for past allegedly unreasonable filed rates. In the hearings 
which preceded the passage of legislation in 1949 adding to the 
Motor Carrier Act a statute of limitations on suits to recover 
amounts paid to carriers in excess of applicable filed rates, pro- 
posals were also made to amend the statute by adding to it provi- 
sions similar to those already found in §§ 8, 9, 13, and 16 of Part I. 
The Commission noted that the proposal ‘‘ would add to the Inter- 
state Commerce Act a number of new sections which would make 
common carriers by motor vehicle . . . liable for the payment of 
damages to persons injured by them through violations of the act. 








JUNE, 1959 1035 














At present this liability exists only in respect of carriers subject to 
parts I and III . . .’’ The suggested changes were not adopted. 
And in 1957 the Commission again recommended amendment of the 
Motor Carrier Act to provide a remedy for violation of the statute 
to persons injured thereby, and once more the measure failed of 
adoption. 

In light of the statute and its history, it is plain that if a ship- 
per has a ‘‘justiciable legal right’’ to recover or resist past motor 
carrier charges alleged to have been unreasonable, it is necessary 
to look beyond the Motor Carrier Act for the source of that right. 


II. 


The Government urges that even if the Motor Carrier Act 
does not grant the right which is claimed here, the Act must at 
least be read to preserve a pre-existing common-law right of that 
kind. It relies on § 216 (j) of the statute, 49 U. S. C. § 316 (j), 
as showing a congressional intention to confirm such a right in its 
statement that nothing in § 216 ‘‘shall be held to extinguish any 
remedy or right of action not inconsistent herewith.’’ The conten- 
tion is that the common law recognized the right of a shipper by 
common carrier to recover exorbitant rates paid under protest, 
and that although the doctrine of primary jurisdiction requires 
that the issue of whether rates which are retrospectively challenged 
were in fact ‘‘unreasonable’’ be determined by the I. C. C., the 
common-law right may be vindicated in a suit in the courts through 
referral of the issue of ‘‘unreasonableness’’ to the Commission. 

The saving clause of § 216 (j) must be read in light of the 
judicial decisions interpreting Part I of the Interstate Commerce 
Act before 1935, for the course of those decisions illuminates the 
significance of the striking differences which Congress saw fit to 
make between the provisions of Part I and those of the Motor 
Carrier Act. The landmark case is Tezas & Pacific R. Co. v. 
Abilene Cotton Oil Co., 204 U. S. 426. There a shipper sued in a 
state court to recover the difference between an allegedly unreason- 
able charge exacted from it by a rail carrier pursuant to tariffs 
filed by the carrier with the I. C. C. and what was claimed would 
have been a just and reasonable charge. One of the issues before 
this Court was whether any common-law right to recover an exor- 
bitant common carrier freight charge paid under protest survived 
the passage of the Interstate Commerce Act. The Court held, 
despite the existence of Part I of a saving clause much broader in 
scope than that here involved, that because under the statutory 
scheme only the I. C. C. could decide in the first instance whether 
any filed rate was ‘‘unreasonable’’ either as to the past or future, 
any common-law right was necessarily extinguished as ‘‘absolutely 
inconsistent’’ with recognition of the Commission’s primary juris- 
diction. It is important to note that this conclusion did not rest 
upon the fact that under Part I the I. C. C. had reparations 
authority with respect to unreasonable charges paid by shippers, 
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but instead was evidently dictated by the broader conclusion that 
the crucial question of reasonableness could not be decided by the 
courts. 

Since the Government concedes that under Part II, as under 
Part I, the issue of the unreasonableness of rates cannot be ad- 
judicated in the courts, it would seem to follow that the common- 
law right which the Government urges as surviving under § 216 (j) 
cannot in fact survive, since that clause preserves only ‘‘any 
remedy or right of action not inconsistent’’ with the statutory 
scheme. The Government urges, however, that there is nothing 
actually inconsistent with the Commission’s primary jurisdiction 
in recognizing the survival of a common-law right, because the 
demands of primary jurisdiction can be satisfied by referral of the 
question of the reasonableness of the assailed rate to the I. C. C., 
and that although the Commission concededly has no independent 
authority to entertain and adjudicate a claim for reparations, it 
nevertheless should be permitted in effect to exercise such an 
authority as an adjunct to a judicial proceeding. 

The question is, of course, one of statutory intent. We do not 
think that Congress, which we cannot assume was unaware of the 
holding of the Abilene case that a common-law right of action to 
recover unreasonable common carrier charges is incompatible with 
a statutory scheme in which the courts have no authority to ad- 
judicate the primary question in issue, intended by the saving 
clause of § 216 (j) to sanction a procedure such as that here pro- 
posed. It would be anomalous to hold that Congress intended that 
the sole effect of the omission of reparations provisions in the Motor 
Carrier Act would be to require the shipper in effect to bring two 
lawsuits instead of one, with the parties required to file their com- 
plaint and answer in a court of competent jurisdiction and then 
immediately proceed to the I. C. C. to litigate what would ordi- 
narily be the sole controverted issue in the suit. No convincing 
reason has been suggested to us why Congress would have wished 
to omit a direct reparations procedure, as it has concededly here 
done, and yet leave open to the shipper the circuitous route con- 
tended for. 

To permit a utilization of the procedure here sought by the 
Government would be to engage in the very ‘‘improvisation’’ 
against which this Court cautioned in Montana-Dakota, supra, in 
order to permit the I. C. C. to accomplish indirectly what Congress 
has not chosen to give it the authority to accomplish directly. In 
the absence of the clearest indication that Congress intended that 
the Motor Carrier Act should preserve rights which could be vindi- 
cated only by such an improvisation, we must decline to consider 
a defense which ‘‘involves only issues which a federal court cannot 
decide and can only refer to a body which also would have no inde- 
pendent jurisdiction to decide.’’ Montana-Dakota, supra, at p. 255. 
The Government’s reliance upon United States v. Western Pacific 
R. Co., 352 U. 8. 59, is misplaced, for in that case, involving Part I 
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of the Interstate Commerce Act, the authority of the I. C. C. to 
determine the reasonableness of past filed rates in aid of court 
litigation was undoubted. The case decided no more than that 
referral to the I. C. C. of the issue of ‘‘ unreasonableness’’ involved 
in the shipper’s defense to the carrier’s timely Tucker Act suit was 
not foreclosed by the fact that affirmative reparations relief before 
the Commission would have been barred by limitations. It has no 
bearing on the question whether a judicial remedy in respect of 
allegedly unreasonable past rates survived the passage of the Motor 
Carrier Act. 

It is pointed out that the I. C. C. has long claimed the authority 
to make findings as to the reasonableness of past motor carrier 
rates embodied in tariffs duly filed with the Commission. It is 
true that in a series of cases beginning with Barrows Porcelain 
Enamel Co. v. Cushman Motor Delivery Co., 11 M. C. ©. 365, de- 
cided in 1939, divisions of the Commission, and eventually the 
Commission itself, Bell Potato Chip Co. v. Aberdeen Truck Line, 
43 M. C. C. 337, announced that the I. C. C. possessed such 
authority. But in these cases the anterior question now before 
us, whether a shipper has a right, derived from outside the statute, 
to put the question of the reasonableness of past rates in issue in 
judicial proceedings, was given only cursory consideration or else 
wholly ignored.1> The cases devoted themselves to searching out 
authorization in the Act for I. C. C. participation, by adjudication 
as to past unreasonableness, in the vindication of whatever repa- 
ration rights might exist. The Government is able to point to only 
two cases in addition to the present ones, in the 24 years since 
passage of the Motor Carrier Act, in which courts have appeared 
to assume that the issue of reasonableness of past motor carrier 
rates was litigable, and in neither of these cases was the question 
given other than the most conclusory attention. Under these cir- 
cumstances the issue before us cannot fairly be said to be foreclosed 
by long-standing interpretation and understanding. 

We are told that Congress has long been aware that the Com- 
mission was of the view that a common-law action for recovery of 
unreasonable rates paid to a motor carrier, with referral to the 
Commission of the issue of unreasonableness, would lie, and that its 
failure to legislate in derogation of this view implies an approval 
and acceptance of it. But it appears that each time the Commis- 
sion’s views in this regard were communicated to committees of 
Congress, it was in connection with a request by the Commission 





mie ee, ie United States v. Davidson Transfer & Storage Co., Inc., 
af” 90-91, involving the same parties as those now before us in 
Ne G6 ge relied on heavily in the dissenting opinion because it was 
decided by a Division of the I. C. C. of which Commissioner Eastman, pre- 
viously Federal Coordinator of Transportation and a principal architect of 
the Motor Carrier Act, was a member, does not even suggest that a common- 
law action to recover unreasonable rates might be maintainable. Rather it 
referred to findings as to the ae of past rates , caly as “valuable 
future guides to shippers and carriers.’ Mec C., at 367 
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for legislation which would have given to shippers a cause of action 
under the statute and granted to the Commission the authority to 
award reparations, and each time that request was rejected. Had 
Congress been asked legislatively to overrule the doctrines enun- 
ciated in Bell Potato Chip, supra, and declined to do so, that fact 
would no doubt have been entitled to some weight in our interpre- 
tation of the Act. But we do not think that from the failure of 
Congress to grant a new authority any reliable inference can per- 
missibly be drawn to the effect that any authority previously 
claimed was recognized and confirmed. 

Finally, it is contended that denial of a remedy to the shipper 
who has paid unreasonable rates is to sanction injustice. The fact 
that during the 24-year history of the Motor Carrier Act shippers 
have sought to secure adjudications in the I. C. C. as to the reason- 
ableness of past rates on only a handful of occasions, despite the 
Commission’s invitation to shippers to pursue that course in the 
line of cases culminating in Bell Potato Chip, supra, strongly sug- 
gests that few occasions have arisen where the applications of filed 
rates has aggrieved shippers by motor carrier. Furthermore, this 
contention overlooks the fact that Congress has in the Motor 
Carrier Act apparently sought to strike a balance between the in- 
terests of the shipper and those of the carrier, and that the statute 
eut significantly into pre-existing rights of the carrier to set his 
own rates and put them into immediate effect, at least so long as 
they were within the ‘‘zone of reasonableness.’’ Under the Act a 
trucker can raise its rates only on 30 days’ prior notice, and the 
I. C. C. may, on its own initiative or on complaint, suspend the 
effectiveness of the proposed rate for an additional seven months 
while its reasonableness is scrutinized. Even if the new rate is 
eventually determined to be reasonable, the carrier concededly has 
no avenue whereby to collect the increment of that rate over the 
previous one for the notice or suspension period. Thus although 
under the statutory scheme it is possible that a shipper will for a 
time be forced to pay a rate which he has challenged and which is 
eventually determined to be unreasonable as to the future, as when 
the suspension period expires before the I. C. C. has acted on the 
challenge, it is ordinarily the carrier, rather than the shipper, 
which is made to suffer by any period of administrative ‘‘lag.’’ 

For the foregoing reasons the judgment of the Court of Ap- 
peals in each of these cases must fall. 


Foundation for grant of temporary authority—cement to Virginia. 
Pennsylvania Railroad Co., et al. v. United States, et al. No. 26104. 


On May 4, 1959, a three-judge court for the Eastern District of 
Pennsylvania declined to set aside an order of the Interstate Commerce 
Commission granting temporary authority to O’Boyle and Matlack to 
haul cement into Virginia in connection with the construction of the 
Chantilly Airport. 

Quoting from the opinion of the Court: 
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This is an action by the plaintiffs, The Pennsylvania Railroad 
Company and The Baltimore and Ohio Railroad Company, to 
order the Interstate Commerce Commission to revoke temporary 
authority orders granted to M. I. O’Boyle and Son, Inc., and E. 
Brooke Matlack, Inc. The plaintiffs ask also that the Commis- 
sion be directed to withhold permission to O’Boyle and Matlack 
to make effective tariffs covering services authorized by the tem- 
porary authorities granted. Accompanying the complaint is a 
request for a preliminary injunction pending final determination 
of the issue. 

The nature of the controversy is easily stated. The Commis- 
sion has granted temporary authority to O’Boyle and Matlack to 
transport bulk cement by truck from specified points in West 
Virginia and Maryland to other states. We are advised that pro- 
ceedings are pending before the Commission for permanent author- 
ity to like effect. Only the legality of the temporary authority 
applied to bulk cement is the subject of challenge here. 

The statutory authority upon which the Commission’s action 
was based is §210a(a) of the Motor Carrier Act (49 U. S. C. A. 
§310a(a) (1951). It states: 


To enable the provision of service for which there is an immedi- 
ate and urgent need to a point or points or within a territory 
having no carrier service capable of meeting such need, the 
Commission may, in its discretion and without hearings or 
other proceedings, grant temporary authority for such service 
by a common carrier or a contract carrier by motor vehicle, as 
the case may be. Such temporary authority, unless suspended 
or revoked for good cause, shall be valid for such time as the 
Commission shall specify, but for not more than an aggregate 
of one hundred and eighty days, and shall create no pre- 
sumption that corresponding premanent (sic) authority will 
be granted thereafter. 


The railroads say that the statute has not been followed. They 
say that for years and years adequate transportation facilities for 
both bulk and packaged cement have been provided by one or both 
of them. Further, they state, there is existing motor transport 
service ready, willing and able to do what O’Boyle and Matlack 
are authorized by the order now under attack to do. Not only is 
there no need for the additional service, they urge, but there is no 
basis for finding the meeting of the statutory requirement of ‘‘im- 
mediate and urgent need.’’ If the motor carriers want a grant of 
authority, say the railroads, let them present their facts and argu- 
ments in the hearing looking to permanent authority. At such 
hearing there will be sworn testimony, opportunity for cross-ex- 
amination, presentation of economic data, and all that goes to give a 
complete picture of the problem to be met by the Commission. 

The first point made by the United States and the Interstate 
Commerce Commission is that the court has no jurisdiction; that 
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the actions of the Commission in the matter are solely within its 
discretion and are not subject to review by this or any court. This 
is not an answer which warms a judicial heart. We have no thought 
of retreating from the point of view expressed by Chief Judge 
Biggs in Schenley Distillers Corp. v. United States, 50 Fed. Supp. 
491 (D. Del. 1943). We have jurisdiction, but it is agreed that 
the scope is a limited one. See also Bowen Transports, Inc. v. 
United States, 116 Fed. Supp, 115, 120-21 (E. D. Ill. 1953), and 
Hudson River Day Line v. United States, 85 Fed. Supp. 225 (S. D. 
N. Y. 1949). The Government’s argument of ‘‘no jurisdiction”’ 
is hit very hard by the decision in Commercial Transport, Inc. v. 
United States and The Interstate Commerce Commission, F. 
Supp. (E. D. Ill. 1958), where the court set aside a Commis- 
sion order refusing a permit for motor transportation of cement. 

We have no occasion in this case, however, to test the limits 
of administrative and the beginning of judicial authority. We 
need not determine the applicability of Section 10 of the Adminis- 
trative Procedure Act or the accuracy of the Attorney General’s 
Manual thereon. The order in this case can be supported without 
judicial abnegation. 

Argument for the Commission went so far as to claim that 
Section 210a(a) contemplated a completely informal procedure 
and could even be brought into operation, in the Commission’s 
discretion, by a telephone call. Without stopping to make the point 
that it might make a difference who made the call, what was said, 
and what were the circumstances, it is to be stated that there was no 
such informality indulged in here. The applications were submitted 
in writing, with a statement of reasons supporting them. The 
Temporary Authorities Board certified both applications to Divis- 
ion 1 of the Commission which granted them. Following this there 
was a petition to rescind the granted temporary authority with rea- 
sons therefor submitted. This was denied, after reference, we are 
advised, to the entire Commission. This is a long way from granting 
authority in response to a telephone call. 

The Commission had before it a sizeable and substantial quan- 
tity of material to consider. True it was not sworn testimony, sub- 
jected to the test of cross-examination. Few affairs in life are so 
settled even though lawyers and judges are so accustomed to such 
presentation that they sometimes feel it a sine qua non to fair 
results. 

The Commission’s file shows communications favoring and 
opposing the grant. Citizens of Leesburg, Virginia, expressed dis- 
tress at the thought of more heavy trucks traversing their peaceful 
but over-crowded streets. One protestant even suggested that the 
Commission official would ‘‘never have a peaceful moment”’ if the 
authority was granted. But concrete dealers urged the opposite. 
Several stated their need for off-rail deliveries at places as far as 
‘‘thirty-five miles from the closest railroad.’’ 
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Alpha Portland Cement Company located in Maryland claims 
a contract for shipment of 350,000 barrels of cement to a purchaser 
who has stated that delivery is to be by truck. The shipment is to 
begin on May 15, 1959 with 6,000 to 7,000 barrels a day or 65 truck 
loads each day on a 20-hour basis. This letter of February 10, 
1959 also refers to other contracts and potential contracts totalling 
upwards of 250,000 barrels of cement. The company states: 


We have investigated existing service by both motor carrier 
and rail. We can find no motor carrier service available to us 
from Lime Kiln, Maryland, to any of the destination states. 
Because of the frequency of loading and restricted loading 
facilities and because demands change abruptly due to weather 
conditions, it is essential that we have one carrier whose dis- 
patching we can control. As far as rail service is concerned 
we have .. . customers . . ., who will only take delivery by 
truck. 


A subsequent letter states : 


Because of changed conditions of demand for truck delivery, 
we have determined to modify our shipping arrangements so 
that we can commence using truck service to customers in the 
destination area described in the application. Some of our 
competitors already have this service and others have made 
similar applications. 


This shipper’s alternative to shipping via one of the applicants 
is self-service for cement deliveries. 

This information before the Commission relevant to the 
O’Boyle authority shows that the Standard Lime and Cement Com- 
pany, located in West Virginia, is installing facilities for the load- 
ing of bulk cement into tank vehicles. Standard requested 
O’Boyle to furnish a minimum of 50 tank vehicles designed for the 
transportation of bulk cement, and for the unloading of it into 
elevated storage bins by pneumatic pressure. Standard wrote to 
the Commission that it must meet the competition of other cement 
producers who have truck service available to them. Its letter 
states : 


‘*.. . There is not now available any truck service adequate to 
fulfill its needs from its Martinsburg plant. Standard Lime is 
reluctant to institute private truck operations, but is prepared 
to do so. . . in the event it is not able to engage a for-hire 
truck carrier.’’ 


It is not for us to weigh the pros and cons of these endorse- 
ments, protests, statements of fact and the like which were sub- 
mitted to the Commission of which samples have been stated. It is 
enough that it is clear that the result which it reached was based 
upon the consideration of the arguments and statements which were 
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give (sic) to it before decision. There is substantial basis for its 
findings and conclusions. No more than that is required for us 
to say that the conclusion must stand. 

The relief sought for by the plaintiffs will be denied and Final 
Judgment will be entered for the defendants. 





Cost—reasonably c tory—conflicting cost studies—contentions of parties 


versus determination of cost—evidence of increases in costs subsequent to study. 


Marine Transport Lines, Inc., et al. v. United States, et al. (No. 1869-57). 


On May 6, 1959, a three-judge court for the District of Columbia 


remanded to the Commission for further proceedings a case wherein the 
Commission had not made basic findings essential to conclude that a rail 
rate was reasonably compensatory. 


Quoting from the opinion of the court: 


Plaintiffs have filed a motion for summary judgment in their 
suit to enjoin or annul an order of the Interstate Commerce Com- 
mission made under §4(1) of the Interstate Commerce Act. Under 
that section, the Commission may, in special cases, authorize the 
railways to charge lower rates for long distance hauls than they 
charge for hauls of shorter distances between intermediate points 
along the long-haul routes, provided, however, that such lower 
rates are ‘‘reasonably compensatory.’’ The present order author- 
izes a lower rate (9.46 per gross ton) for transportation of sulphur 
between Texas and certain points in Virginia, than is authorized for 
transportation of sulphur between intermediate points along these 
routes. 

These proceedings were initiated in 1954 upon the petition of 
the railways, intervenors here, for reduced long-haul rate authoriza- 
tion under §4(1). Marine Transport, among others, filed protests. 
Hearings followed, wherein the examiner, and subsequently Divi- 
sion 2 of the Commission, rejected the proposed reduced rate of 
$9.46 on the ground that it was ‘‘not shown to be just and reason- 
able.’’ Thereafter, further hearings were held, culminating in the 
present order by the full Commission authorizing the $9.46 rate. 

Plaintiffs raise a number of grounds upon which to base their 
contention that the Commission’s order is invalid as a matter of law. 
It is unnecessary for us to consider most of these grounds, however, 
since we hold that the Commission failed to make basic findings 
essential to the validity of its conclusion that the authorized long- 
haul rate is reasonably compensatory. Without these findings, 
this Court is unable intelligently to perform its assigned function 
of review. See, e.g., Chesapeake Motor Lines v. United States, 
153 F. Supp. 812 (D. Md. 1957). 

In determining the cost of transporting sulphur over the 
specified long-haul routes—a threshold determination necessarily 
underlying a conclusion that the proposed rate is reasonably com- 
pensatory—the Commission purported to analyze conflicting cost 
studies submitted by the railways and Marine Transport. While 
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each of these studies was based upon the standard cost formula 
(Rail Form A) evolved by the Commission’s cost finding section, 
the Commission found that each deviated from it in material re- 
spects. However, the Commission’s analysis of these studies was 
limited to a recitation of the contentions made by each party to 
justify its study and its deviation from the standard formula. 
Although the Commission acknowledged that, due to economies in 
handling the sulphur traffic, Rail Form A was not entirely suitable 
for determining the cost of this traffic, it merely stated that the 
railways’ cost study ‘‘more closely reflect those [costs] actually 
incurred on this traffic than [the cost study] of the protestants. 
..’ Finally the Commission concluded that ‘‘Considering the 
cost data of record and the criticism thereof, the rail service per- 
formed, and the rate comparisons submitted, we are persuaded that 
the proposed rate of $9.46 would be reasonably compensatory.’’ 
The Commission made no attempt to resolve the conflict eman- 
ating from the studies by explaining what variations from the 
standard formula were necessary or permissible to meet the realities 
of sulphur transportation, or by stating in what respect the rail- 
ways’ cost study was preferable to that of Marine Transport. In 
sum, it totally failed to expose the considerations for its deter- 
mination that the rate was reasonably compensatory. Such an 
exposition is required in all events—but its need here is high- 
lighted by the earlier determination of a division of the Commis- 
sion that the very rate we discuss was ‘‘not shown to be just and 
reasonable.’’ The order under review is therefore invalid and 
must be set aside. See, e.g., Chesapeake Motor Lines v. United 
States, supra; Baltimore & Ohio R. Co. v. United States, 151 F. 
Supp. 258 (D. Md. 1957); Tennessee Valley Authority v. United 
States, 96 F. Supp. 409 (N. D. Ala. 1951), and cases cited therein. 
The Commission also erred in another respect. Evidence prof- 
fered by Marine Transport was excluded in the course of the hear- 
ings before the examiner in February of 1956. This evidence 
tended to prove that railway costs had increased significantly since 
the date upon which the submitted cost studies were based—Janu- 
ary 1, 1955.8 The evidence included affidavits, sworn to by the 
principal officers of various railways, and previously submitted in 
proceedings [Ex Parte No. 196] instituted by the railways for al- 
lowance of across-the-board rate increases based on increases in 
railway costs during the year of 1955. The hearing examiner ex- 
eluded this evidence on the ground that its introduction might re- 
quire consideration of the entire record of the Ex Parte No. 196 
proceeding. He recommended, however, that the Commission re- 
quire the railways to add to their proposed charges the six per cent 





8In support of its motion for summary judgment, plaintiffs introduced 
the deposition of the head of the Commission’s Cost Finding Section, indi- 
cating that the cost increases testified to in Ex Parte No. 196 were applicable 
to the sulphur traffic as well as to traffic paereme. Defendants did not in- 
troduce any material sufficient to raise a factual issue on the general effect 
of the cost increases. 
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rate increase allowed by the Commission in the Ex Parte No. 196 
proceeding. The Commission did not adopt this recommendation. 

It is true that courts have frequently allowed the Interstate 
Commerce Commission broad latitude in excluding evidence pur- 
porting to bring up to date cost studies made earlier in the ad- 
ministrative proceeding. Interstate Commerce Comm’n v. Jersey 
City, 322 U. S. 503 (1944) ; Illinois Commerce Comm’n v. United 
States, 292 U. 8S. 474 (1934). It is elementary, however, that an 
administrative proceeding in which relevant evidence is excluded 
is open to attack as violative of due process. See, e.g., Donnelly 
Garment Co. v. National Labor Relations Board, 123 F. 2d 215 (8th 
Cir. 1941) ; and cases cited therein. The discretion delegated to the 
Commission to exclude evidence rests in part on the idea that ‘‘ ‘the 
Commission necessarily projects into the future the results of a 
decision based on conditions disclosed in the record’...’’ Equally 
important, it rests on the very practical consideration that, due to 
continual variations in costs and prices, no end to administrative 
rate proceedings could otherwise be achieved. In other cases the 
Commission has exercised this discretion to exclude evidence where 
the administrative process has already culminated in a Commission 
order. Thus in the Jersey City case, supra, the evidence which the 
Commission was permitted to exclude was adduced on a petition 
for rehearing. In the Illinois Commerce Commission case, supra, 
similarly, the new evidence excluded was put forward for the pur- 
pose of supplementing a cost study already having formed the basis 
of Commission action. 

In the present case, however, the evidence excluded would have 
amplified cost studies not yet considered by the examiner—let 
alone the Commission—and adduced while the hearings were still in 
progress. The various delays contemplated by the Court in the 
Jersey City and Illinois Commerce Commission cases clearly were 
not present. In fact, it is unlikely that introduction of the evi- 
dence put forward by Marine Transport would, as the examiner 
assumed, have necessitated broad expansion of the §4(1) hearing 
to encompass the issues, and consequently the evidence, involved 
in the rate increase proceeding. The only parties to the §4(1) 
proceeding who would have any interest in contradicting the evi- 
dence of cost increase were the very parties who were relying on 
the evidence of cost increase in the Ex Parte No. 196 proceeding. 

Accordingly, we must grant the plaintiffs’ motion for summary 
judgment enjoining and annulling the Commission’s order and 
remand the proceedings to the Commission for any further action 
the Commission may deem appropriate in accordance with this 
opinion. 
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FORMAL MATTERS 
Union Pacific Oil Traffic Routing 


In report proposed by Examiner Ries in I & S 7041, it is recom- 
mended that presently suspended rates proposed by the Union Pacific 
Railroad on lubricating oil, Southwestern and Western Territories to 
Utah, Idaho and Montana, be found just and reasonable. The ex- 
aminer dismissed objections by the Denver & Rio Grande Western be- 
cause of restricted routing, saying: ‘‘On the basis of the record, it is con- 
cluded and the Commission should find that the suspended tariff will 
increase efficiency or economy by reducing wasteful transportation, that 
the restrictive routing is not inconsistent with the public interest, and 
that the schedules under investigation are shown to be just and reason- 
able and otherwise lawful.’’ 


Per Diem Rate Proceedings 


On April 22 the Boston & Maine, the New Haven, and the New 
Jersey and New York in Docket 31358 filed motions in the alternative 
seeking discontinuance of further hearings, or the initiation of a pro- 
ceeding to establish a reasonable freight car hire rate to apply in the 
future. In connection with the alternative motion it was requested that 
the Commission modify its accounting regulations so as to require 
the submission of reliable cost data upon which to later determine a 
reasonable car hire rate. 


Grain—WTL—Southern and Southwestern Territories 


In I & § 7168, Grain—WTL, Southern, Southwest Territories, the 
Board of Suspension of the I. C. C. suspended through December 9, 1959, 
schedules proposed by Illinois Central and other railroads proposing to 
establish in connection with rail carload export rates on grain and grain 
products from or to Western Trunk Line, Southern or Southwestern 
territories, new restrictive provisions with respect to the application of 
such rates in combination from origins beyond. 


Export Grain and Soy Beans—Minnesota to Gulf Ports 


By order of the I. C. C. on April 7th in I & § 7024, rail rates 
proposed on grain in multiple carloads for export from Minneapolis and 
St. Paul, Minn., to ports on the Gulf of Mexico, were found unduly 
prejudicial and preferential, and not shown to be just and reasonable. 
The schedules were ordered cancelled, and the proceeding discontinued. 


Joint Through Routes and Rates—Barge-Rail 


By order of Division 2 of the I. C. C. on May 4, in No. 32160, failure 
of defendant rail and barge carriers to maintain through routes and joint 
rates on sugar, in carloads from Reserve and Gramercy, La., to New 
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Orleans, La., thence barge or barge-rail to destinations in 17 states, with 
transit privileges, found not shown to be unjust or unreasonable. 

Failure of defendants to maintain such through routes and joint 
rates, with transit privileges, while maintaining through routes and 
joint rates, with transit privileges, from origins in Louisiana west of the 
Mississippi River found to be unduly prejudicial and preferential. Un- 
lawfulness required to be removed. 


FINANCE MATTERS 
Railroad Loan Guaranty 


In the first proceeding of the kind under part V of the Interstate 
Commerce Act, the Commission on May 13 in No. 20517 authorized 
guaranty of principal amount of $934,960 to be loaned the Georgia & 
Florida Railroad for the purchase of 100 box cars. 

A similar action pending in No. 20518 for a guaranty of $1,000,000 
- rehabilitation and maintenance on the Georgia & Florida was de- 
erred. 

Georgia & Florida Finance Docket 20536—an application under 
section 20a for authority to issue a single receiver’s certificate in the 
amount of $1,000,000 was also deferred. 

By order of the Interstate Commerce Commission on May 4th 
under part V of the Interstate Commerce Act, the guaranty fees to be 
paid to the Commission in connection with such guaranteed loans were 
fixed at three-eighths of one per cent of the total principal amount. 


N&GW-Virginian Consolidation 


In anticipation of the possible approval of the pending application 
for consolidation of the Norfolk & Western and Virginian Railways, the 
Chesapeake & Ohio and Norfolk & Western have jointly petitioned the 
Interstate Commerce Commission, in F. D. 20621, for approval of joint 
traffic rights whereby the C&O would acquire the right to operate over 
what is now the Virginian, between Stone Coal Junction and West 
Gilbert, Va., and between Amigo and Pemberton, Va. 

The consolidated N&W-Virginian would acquire the right to operate 
over the C&O between Stone Coal Junction and Pemberton. 

Also, anticipatory of the consolidation, the N&W has filed two ap- 
plications for certificates of public convenience and necessity to con- 
struct connecting tracks between the N&W and Virginian, in Finance 
Dockets 20625 and 20626. 


Southern Pacific-Central Pacific Merger 


Division 4 in F. D. 20445 has authorized the merger of the properties 
of the Central Pacific into the Southern Pacific and acquisition by South- 
ern Pacific of direct control of the Ogden Union Railway & Depot Com- 
pany, jointly with the Union Pacific. The Commission stated that its 
future order would contain a condition that the action it was authoriz- 
ing would in no way affect the rights of the parties participating in the 
reopened hearings in F. D. 2613—the proceeding in which the Commis- 
sion originally authorized the SP to control CP through stock ownership. 
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In the reopening proceedings the Rio Grande is seeking vacation by the 
Commission of a condition therein which requires the SP actively to 
solicit traffic for movement over the through route embracing lines of 
the SP, CP and UP—a condition originally imposed to prevent the SP 
from preferring its single line route also serving eastern points. The 
Rio Grande has contended that continuation of the procedure required 
by the condition unduly prejudices its opportunity to participate in 
traffic moving over the lines of the Southern Pacific and Central Pacific. 


Other Railroad Consolidation-Merger Developments 
Seaboard-Atiantic Coast Line 


Prospects are bright for a merger of the Seaboard Air Line Railroad 
with the Atlantic Coast Line Railroad according to John W. Smith, Sea- 
board president. 

Merger studies which began last September still ‘‘have not reached 
the stage where any final conclusion can be stated,’’ Mr. Smith told the 
New York Society of Security Analysts on April 30th. But he added 
that managements of the two Southeastern railroads ‘‘are enthusiastical- 
ly and seriously moving as rapidly as possible toward the consolidation.’’ 

Operating studies on the proposed merger are expected to be com- 
pleted by early summer, Mr. Smith said. After the meeting, he disclosed 
that officials of the two roads have been working concurrently on finan- 
cial studies which are expected to be completed before the operating 
report. 

Mr. Smith told the analysts that a proposed merger may be ready 
for submission to the Interstate Commerce Commission by late summer, 
but he cautioned that it could take as long as two years to obtain ap- 
proval to merge. He said he would expect a great deal of opposition to 
a merger, but added that he sees ‘‘no great obstacle ahead of us.’’ 


New England Lines 


Before consolidation of the six major New England railroads could 
be considered, ‘‘a tremendous amount of preliminary exploration needs 
to be done,’’ E. Spencer Miller, president of the Maine Central Railroad, 
has told his company’s annual meeting. 

Mr. Miller is also chairman of the New England Railroad Presidents 
Study Committee considering possible merger of the New Haven, Boston 
& Maine, Maine Central, Bangor & Aroostook, the Rutland and Boston 
& Albany division of the New York Central Railroad. 

Short of corporate consolidation, Mr. Miller said, ‘‘there is a pos- 
sibility of operating, engineering and traffic cooperation, which might 
well produce an ultimate benefit to the New England region and its 
railroads.”’ 

In addition to the study of potentiality in marketing and sales, now 
being made by Arthur D. Little, Inc., Cambridge, Mass., engineering 
firm, Mr. Miller disclosed that the railroad group will shortly announce 
employment of another engineering firm to make a study aimed at im- 
provement and operation of faster train service, better utilization of 
power, improvement of signal systems and accounting, as well as in- 
spection and per diem procedures in joint handling of freight cars. 
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He added, ‘‘ We will be guided in our conclusions as to operation 
merger and, perhaps, our thinking along the line of eventual corporate 
merger by what these studies produce.”’ 


Erie-Lackawanna 


Directors of the Erie Railroad and the Delaware, Lackawanna & 
Western Railroad agreed to the key terms of a proposal to merge the 
two companies. 

Under the terms, Erie common stockholders would be offered 114 
shares of the merged company for each share of Erie currently held. 
Lackawanna stockholders would receive one share of the merged road 
for each Lackawanna share they hold. Present Erie preferred stock 
would become the preferred stock of the merged road. 

Officials of both railroads noted that changes in certain mortgages 
and indentures still must be negotiated, but they said this would be no 
obstacle to merger. A merger plan could be submitted to security holders 
and the Interstate Commerce Commission early this fall, the officials 
agreed, and the merger could be consummated by July, 1960. 

Plans to go ahead with the merger were disclosed at a press con- 
ference on April 29th by Paul W. Johnston, Erie chairman; Harry W. 
Von Willer, Erie president, and Perry M. Shoemaker, Lackawanna presi- 
dent. The boards of both companies approved the proposal on recom- 
mendation of their merger committee. 


I. C. C. Recommends Measures to Reduce Railroad 
Passenger Train Deficit 


The Interstate Commerce Commission blames ‘‘many and complex’’ 
causes for the railroads’ passenger service deficits, and said the losses 
are large, appear to be growing, and endanger the present and future 
welfare of the railroad industry. 

The Commission recommends nine specific steps that can be taken 
by federal, state and local governments and the railroads themselves to 
alleviate the problem. 

Concluding a three-year investigation begun in March 1956, the 
Commission reported in Docket 31954, released May 25, 1959, that: 
‘‘Nothing can be gained by ascribing blame to any particular circum- 
stance or interest. The causes are many and complex—no single one 
more culpable than any of the rest. Yet, if this threat to realization 
of the objectives of the national transportation policy is to be substan- 
tially lessened, responsible efforts in this direction must reckon with 
facts as they are.’’ 

‘Though many people still prefer to travel by rail for one reason 
or another,’’ the report added, ‘‘they clearly constitute a minority— 
a minority that grows smaller with each passing year. Figures for 1958 
show that for the first time in the 70 years of recorded history of the 
American railroads, their passengers numbered less than 400 million. 
This decline has occurred against a background of an expanding popu- 
lation with more time, means, and the desire for travel.’’ 
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The Commission strongly urged adoption of these nine measures: 


1. That the 10 percent federal excise tax on passenger fares be 
repealed. 

2. That federal tax laws be amended to encourage local and state 
tax relief, at least to the extent of disregarding state and local provided 
‘*pre-tax net income’’ for federal tax purposes. 

3. That state and local governments take such steps as may be re- 
quired to effect a greater degree of equity in respect to tax burden on 
railroad property in relation to taxpayers generally and consistent with 
the desire of their communities for retention of commuter and other 
passenger train service. 

4. That where the railroads are unable to operate a particular 
local or community service at a profit, and where such service is essen- 
tial to the community or communities served, that steps be taken by 
state and local authorities, or both, to provide the service paying the 
carrier the cost plus a reasonable profit. 

5. That the executive departments of the federal government con- 
sider the implications of the national transportation policy in connection 
with the procurement of passenger train services by the Post Office 
Department, Department of Defense and other agencies of the gov- 
ernment. 

6. That railroad management take steps to eliminate duplicate 
passenger trains, terminals and other facilities insofar as will be con- 
sistent with the law and the public interest. 

7. That experimentation by the railroads with new types of 
coaches, sleeping cars, dining and other facilities be continued. 

8. That railroad management should continue its efforts to improve 
the attractiveness of railroad passenger service as a means of stimulating 
more adequate volume of traffic. 

9. That railroad management make studies of the elasticity of 
demand (effect of price on volume of traffic) for railroad passenger 
service so as to provide a basis for adjustment of fares, adjustment of 
schedules for convenience of prospective passengers, and systematic, 
continuous, and higher quality advertising and promotion generally de- 
signed to improve public acceptance of rail travel. Every possibility 
of developing additional patronage should be fully and continually 
explored. 


The Commission also recommended that the study of United States 
transportation policies under Senate Resolution 29, include: 


1. An exploration of labor-management relations, including a re- 
view and revision of working rules for labor employees. Consistent with 
our recommendation to the Congress in March 1958, we believe that the 
investigation should not be limited to the narrow issues of the working 
rules but should cover other phases of labor-management relations. 

2. An exploration of those public expenditures which operate to 
the disadvantage of the railroads. We adhere to the principle previously 
expressed, that this country’s several forms of transportation should be 
treated equitably and that no one form should be preferred. 
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Extensive testimony in this proceeding was presented by passenger- 
carrying railroads, state regulatory commissions, government agencies, 
and freight shippers and receivers during hearings held intermittently 
over a year-long period ended June 23, 1958. Subsequently, in a pro- 
posed report by Hearing Examiner Howard Hosmer, the end of railroad 
passenger service, other than commutation, was predicted by 1970 if 
rail travel continues to decline as it has in the past decade. 

‘‘Whether those trends are indeed so ominous as to signify the 
eventual demise of railroad passenger service is a matter of opinion,”’ 
the report stated. ‘‘One thing, however, is abundantly clear. For 
more than a quarter of a century, excepting the brief span of World 
War II, the expense of performing this service has regularly exceeded 
associated revenues.”’ 

‘*The impetus given motor and air travel by federal, state and local 
government promotional programs has unquestionably operated to the 
disadvantage of railroad passenger service,’’ the report noted. ‘‘ Yet, 
there is little evidence of any comparable governmental effort to pro- 
mote the public interest in railroad passenger service or to prevent or 
to take into account competitive inequalities that may be induced by 
such promotional programs.’’ 

The investigation found confirmation of the belief ‘‘that the rail- 
road wage structure, including work-rules and certain full-crew laws, 
may unjustifiably involve uneconomic use of labor.’’ 

‘‘There is also general recognition,’ the report added, ‘‘that a 
comprehensive review of labor-management relations, however, complex 
and difficult, is required.’’ 

The Commission held there is urgent need ‘‘for development of 
sound and imaginative pricing policies capable of fully exploiting what- 
ever potential the railroads may have for sharing in the travel market, 
and whatever possibilities may exist for reasonable financial returns. 
More than mere experimentation with increased or decreased fares is 
ealled for.’’ 

Many railroads, the report stated, have conscientiously endeavored 
to improve their standards of service by upgrading and replacing equip- 
ment, by experimenting with new types of equipment, and by other 
means. It is also fair to conclude, it added, that railroads generally 
‘‘have not discontinued trains without serious efforts—sometimes pro- 
longed—to make them pay and only after sympathetic consideration of 
public convenience.”’ 

‘*None the less,’’ the report continued, ‘‘the record and our corre- 
spondence clearly disclose that many avenues toward improving the 
attractiveness of railroad passenger service remain unexplored. The 
aggressive service policies of competitors for the travel market in a day 
of rapid technological and marketing innovations must, at least, be 
counterbalanced with equally progressive railroad policies.’’ 

The Commission found the record did not indicate the railroad in- 
dustry has the financial ability to retain any of its service or facilities 
solely as standby capacity. Those who benefit from any standby 
capacity that should be maintained, it added, ‘‘must assume the obliga- 
tion of financing such standby service to the extent of their needs.’’ 
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The Commission expressed the view that complete elimination of 
passenger-train service would not be in the public interest. Railroad 
passenger service, it added, ‘‘is, and for the foreseeable future will be, 
an integral part of our national transportation system and essential 
for the Nation’s well being and defense. That a solution is neither 
easy nor immediate does not make it any less necessary.”’ 





LIFE’S RECORDS CLOSED 
By Leonarp Hi 
Chairman, Memorials Committee 
George O. Griffith, Dir. of Traf., American Home Products Corporation, 
22 East 40th Street, New York 16,N. Y. (5-12-59). 


Thomas Logan, A. T. M., Atlantic Division, Simmons Company, Eliza- 
beth F, New Jersey. (5-12-59). 


John J. Rush, A. T. M., Rohm & Haas Company, 1700 Walnut Street, 
Philadelphia 3, Pennsylvania. 





Motor Transportation 


By Wuuiam J. Lirpman, Editor 


Scope of Heavy Hauling Rights Redefined 


In two long-awaited decisions the Commission this month announced 
(1) ‘‘principles of construction’’ to apply in determining the respective 
rights of general commodity carriers and heavy-haulers to carry com- 
modities which because of their size or weight require special equipment, 
and (2) a ‘‘rule of thumb”’ or ‘“‘last-resort test’’ to the effect that any 
commodity weighing 15,000 pounds or more belongs in the category 
which the heavy-hauler is authorized to transport. Questions as to the 
scope of the operating authorities of these two major carrier groups have 
troubled both shippers and carriers alike for years. 


(1) The Dillner Case—Principles of Construction 


In MC-C-1766, W. J. Diliner Transfer Company Investigation of 
Operations, decided April 10, 1959, the Commission announced principles 
of construction to apply in determining the permissible scope of opera- 
tions to be performed under general commodity and heavy-hauling 
authority. The proceeding involved (1) a complaint against a heavy- 
hauler (Dillner) alleging unauthorized operations; (2) a cross complaint 


against a general-commodity carrier (Lake Shore Motor Transfer Com- 
pany) alleging unauthorized operations; and (3) an investigation by 
the Commission under Section 204(c) of the Act. The issues presented 
were (a) whether the vehicles utilized by Dillner and Lake Shore because 
of their construction or reinforcement are ‘‘required’’ and if so are 
they “‘special equipment’’; (b) whether and the extent to which the 
aggregation or bundling of individual iron and steel articles and fire- 
brick brings the resulting bundle or aggregation within the scope of 
the operating authority of a so-called heavy-hauler; and (c) whether 
as a result of bundling or aggregation of iron and steel articles, and 
firebrick otherwise capable of manual loading and unloading, the s0- 
called general-commodity carrier loses its right to engage in their trans- 
portation. 

Reviewing the development over the years of heavy-hauling service, 
the Commission stated : 


Generally speaking, from the beginning of motor carrier regulation the heavy- 
hauler was conceived to be and was treated as a carrier who operated special 
equipment with rigging designed to load and move heavy and bulky commodi- 
ties often requiring specialized handling by persons accompanying the driver. 
Underlying the frequently liberal grants of State and multiple-Statewide cer- 
tificates to heavy-haulers there was an understanding that the operations of 
such carriers were relatively sporadic in movements which usually fell into 
no continuous or repetitive pattern. Thus in the early days there was no 
indication that the heavy-hauler was a competitor of the general-commodity 
carrier from whose authority the transportation of comand ties requiring the 
use of special equipment was usually specifically excluded. As will be seen 
from the subsequent discussion of cases this concept has been subjected to a 
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gradual erosion by grants of broader ranges of commodities and by interpre-- 
tations of operating rights, particularly as to the carriers’ methods of opera-- 
tion. As a result there has come to be recognized a so-called twilight zone 
under which both types of carriers have participated in some of the same 
traffic. This has been due, to some extent, to evolution in the methods of 
handling certain classes of traffic. 


... at the outset of regulation the Commission recognized that motor carriers 
generally could be divided into groups according to the types of service 
rendered and as early as August 1937, in Classification of Motor Carriers of 
Property, 2 M. C. C. 703, 17 different classes of property carriers were iden- 
tified. In almost all instances, however, such classes were partly for conveni- 
ence, but principally from necessity described in terms of the commodities 
transported, rather than in terms of the service rendered. In framing grants 
of operating authority the same procedure generally has been followed with 


the service authorized being identified by reference to the commodities to be 
transported. 


The Commission next discussed specific cases in which attempts 
were made to frame a grant of authority suitable to the needs of the 
iron and steel industry. The use of the term ‘‘special equipment’’ in 
such cases was explained in relation to the service performed by the 
carrier. The Commission concluded (notwithstanding authority to the 
contrary), that flatbed vehicles of usual and ordinary design, even 
though of a reinforced or heavy-duty type, should not be found to be 
special equipment. In making this concession to the general-commodity 
carriers, the Commission stated : 


... By the same token that we have permitted heavy-haulers to take advan- 
tage of modern shipper loading devices and thereby perform their services 
with ordinary vehicular equipment, and without furnishing special loading or 
unloading equipment—we have, and must continue to recognize progress and 
modern trends in the general-commodity carriers’ operations and in their use 


ya modern heavy-duty trailers so long as they remain of ordinary flat bed 
esign. 


But where is the line of demarcation to be drawn between ordinary 
flatbed equipment and special equipment? On this question, the Com- 
mission discussed the decision of division 1 in Dallas & Mavis Forward- 
ing Co., Inc. Ext.—Galion, Ohio, 72 M. C. C. 653, in which it was found 
that road rollers weighing 15,000 pounds or more require flatbed vehicles 
in the category of special equipment, because of extreme weight con- 
centration along the vehicle bed. The Commission characterized this 
decision as ‘‘an effort to recognize that at some point, even in the case 
of commodities loaded under their own power, the spectacle of unusual 
size and unusual weight must ultimately bring that commodity within 
the authority of the conventionally authorized heavy-hauler regardless 
of its self-loading characteristics or the type of equipment used to haul 
it.”’ Referring to its report on further hearing in the Dallas & Mavis 
case, discussed below, the Commission stated : 


. . . it is being made plain that in that particular case it is not the hauling 
equipment that is special, but that bearing in mind the nature of beavy-hauling 
service, single-item shipments weighing 15,000 pounds or more, which other- 
wise might be beyond the scope of a heavy-hauler’s authority by reason of 
being capable of loading under their own power, must at that point, regardless 
of other considerations, be found within such authority, if not otherwise 
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precluded by specific commodity limitations in the carrier’s certificate. This 
does not fix 15.000 pounds as the sole criterion to establish whether a com- 
modity falls within the scope of heavy-hauling authority, but rather it is a 
last-resort test to which refuge may be taken when after applying all the usual 
tests, the authority or not of a heavy-hauler to transport a single-unit item 
still remains uncertain. In other words, when the usual tests already discussed 
fail to point with assurance to the answer to the question as to a heavy-hauler’s 
authority to transport a single-unit item then the doubt may be resolved b 
the last-resort weight test above indicated and if the item weighs 15,000 pounds 
or more it may be found to be within the description “commodities, the 
transportation of which because of size or weight require the use of special 
equipment” or other similar phrased authorities. 


In conclusion, the Commission promulgated the following ‘‘major 
principles of construction’’ to govern the questions presented in this 
and future cases: 


(1) Reinforced or heavy-duty flat bed vehicles of usual and ordinary 
design, with or without header boards, or other protections required by our 
safety regulations, are not special equipment as that term is used in the 
operating authorities here under consideration; 

(2) The so-called “twilight” zone approach as it relates to the construc- 
tion of operating authorities of heavy haulers and general-commodity carriers, 
as summarized in the Rowe case 64 M. C. C. 229 is well established, reasonable 
in its application, and will continue to be recognized. 

In bundling, aggregating, or palletizing, it should be the general rule 
of construction (1) that the individual “commodity itself” is the controlling 
consideration as respects a carrier’s authority; (2) that the limited exception 
which the Black case 64 M. C. C. 443 represents, where commodities are 
bundled for protection or as otherwise required by their “inherent nature” 
must be maintained within its strictest limits; (3) that the minimum bundle 
which is required by the “inherent nature” of the commodity is the size or 
type of bundle which must be considered in any determination whether neces- 
sity exists for the use of special equipment; and (4) that in order reasonably 
to maintain these limits it shall be presumed, in the absence of a sound basis 
for concluding to the contrary, that commodities tendered to carrier, in 
bundles or aggregations, are within the general rule and not within the limited 
exception thereto, 

(4) Heavy-haulers, insofar as bundled or aggregated commodities are 
concerned, may transport only those which fall within the narrowly excepted 
group as described in (3) next above, 

( The usual type general-commodity carrier may transport bundled 
commodities within the excepted group set forth in G) above only when 
loaded or unloaded, by the consignor or consignee in accordance with the 
doctrine of the Rowe case, but the general-commodity carrier may transport 
other types of bundled or aggregated commodities so long as they are trans- 
ported on ordinary equipment; and 

(6) Recognition 1s given to the principle enunciated in the concurrently 
decided Dallas & Mavis case that as a last-resort test, single-item shipments 
weighing 15,000 pounds or more even when loaded and unloaded under their 
own power and transported on ordinary equipment are within the authority 
of the unlimited heavy-hauler, but are not for this reason necessarily without 
the authority of the general-commodity hauler. 


Commissioner Arpaia, dissenting, criticized the foregoing tests for 
not being ‘‘clear and intelligible’? and as requiring a ‘‘ Philadelphia 
lawyer to determine when a commodity, particularly one in the ‘twilight’ 


zone, is within the scope of a general commodity carrier or within that 
of a heavy-hauler.”’ 
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(2) The Dallas & Mavis Case and the 15,000 Pound Rule 


In MC-29886 (Sub 88), Dallas & Mavis Forwarding Co., Inc., 
Extension—Galion, Ohio, decided April 10, 1959, the issue before the 
Commission on further hearing was whether the applicant Dallas & 
Mavis, should be granted authority to transport motor graders and road 
rollers from Galion to points in the United States. The application was 
opposed by many carriers with heavy-hauling authority. It was thus 
necessary for the Commission to determine as a preliminary matter 
whether the products involved were embraced in the category of com- 
modities which require a ‘‘heavy-hauling’’ service. 

In reaching its conclusion on this issue, the Commission rejected 
the prior report of division 1 because it described ‘‘special equipment”’ 
in relative terms, and provided no accurate and precise method of de- 
lineating between what is ordinary and special equipment as to vehicles 
of the same basic design such as the flatbed trailers under consideration. 
Construing the term ‘‘special equipment’’ the Commission stated : 


Basically “special equipment” has reference to that type of equipment 
not normally used and maintained by authorized carriers providing an ordi- 
nary general-freight service. In this connection, vehicles of odd or unusual 
design, such as pole trailers, and low-bed trailers, and those with additional 
equipment such as winch-equipped trailers present no real problem because 
they are readily identifiable from their overall appearance or design as special 
equipment, and are not normally provided by regular general-commodity 
carriers. On the other hand, flat bed trailers of the same ordinary basic 
design, including the so-called heavy-duty type, are used by carriers of general 
freight as well as the heavy-haulers. his stems, in part, from the trend 
over the years, brought about by the continual improvement in highway 
capabilities together with the relaxation of the maximum weight limitations 
in many States, in the motor carrier industry towards the use of larger size 
vehicles capable of transporting heavier loads. As a consequence many exist- 
ing vehicles were modified by omy | reinforcement, or other means to 
accommodate the heavier permissible lading, whereas usually in the manu- 
facture of new units the increased carrying capacity was not apparent, being 
“built in” the vehicle. Thus under the test used in the prior report the 
anomalous situation results whereby the modified vehicles by reason of their 
bracing or special reinforcement could, depending on the basis used for com- 
parison, he considered to be “special equipment,” while newer vehicles with 
the same or greater carrying capacity could not. 


The Commission concluded that the regular or so-called high flatbed 
trailers involved, as well as those of the same design and description in 
the Dillner case, regardless of their bracing, reinforcing, or being of the 
heavy-duty type, are nevertheless ordinary in their design and ordinary 
in their usage. The Commission stated that the result reached affords 
full recognition to progress and modern trends in the operations of the 
general commodity carriers. 

In respect of the 15,000 pound rule, the Commission stated: 


. . We are convinced that, as a necessary corollary to our conclusions reached 
herein regarding flat. bed vehicles of ordinary design and the proper sphere of 
heavy-hauler operations, an interpretive rule should be established whereby 
single-unit items weighing 15,000 pounds or more will be considered to be 
within the authority of the conventionally authorized heavy-haulers regardless 
of whether such units or items can be loaded or unloaded under their own 


power and the type of vehicle used for their transportation. In our opinion, 
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the evidence demonstrates that the larger rollers and graders, weighing 15,000 
pounds or more, which are involved in this proceeding, are single-unit items 
of sufficient weight as to obviously fall within the scope of a heavy-hauling 
service regardless of other factors, and that a rule which will apply the same 
conclusions to other shipments of single-unit items of similar weight, is equally 
justified. By way of explanation this rule does not necessitate a conclusion 
that all single-unit items weighing less than 15,000 pounds do not require the 
use of special equipment. It merely establishes a presumption, or rule of 
thumb, which automatically places heavy single-unit items weighing 15,000 
pounds or more in the category of items which the heavy-hauler is authorized 
to transport. It is intended to serve as a last-resort test to be utilized when, 
after applying all the usual tests, the authority of a heavy-hauler to transport 
a single-unit item still remains uncertain. This test should resolve one of 
the heretofore difficult questions concerning heavy-haulers, should not disturb 
the rights of general-commodity carriers as to such commodities if they can 
otherwise qualify, and should preclude the necessity for a strained interpre- 
tation with respect to flat bed trailers in attempting to accomplish the com- 
pelling result reached in the prior report. 


In discussing the evidence, the Commission concluded that the appli- 
cation should be denied because existing common carrier service was 
adequate to meet the shipper’s needs. Commissioner Freas (who was 
joined by Commissioner Webb) while concurring in the result, criticized 
the report of the majority on the grounds that (1) the so-called ‘‘last- 
resort’’ test is a misnomer since, under the reasoning of the majority, 
once the weight of the article is determined to be 15,000 pounds or more 
there should be no need to apply any other test; (2) no factual support 
exists for the conclusion that the transportation of a single item weigh- 


ing 15,000 pounds or more should ipso facto fall within the scope of 
heavy-hauling nor is there any indication from the report how the 
15,000 pound figure was reached. Commissioner Freas asks, ‘‘ Why not 
10,000 pounds or perhaps even 20,000 pounds?’’; and (3) the weight 
test is unnecessary for the proper determination of the ultimate issue 
presented in the case and therefore is a gratuitous pronouncement. 
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Water Transportation 


By WEsLEY Rogers, Editor 


No. 30744 
American Barge Line Co. et al. v. Alabama Great Southern Railroad Co. et al. 


The Commission decided on March 24, 1959 (1) that failure of rail 
carriers to apply on ex-barge grain and grain products, in carloads, 
from barge-line ports of discharge, proportional rates equal to those 
applied on ex-rail shipments from and to the same points, is in violation 
of section 3 (4) of the Interstate Commerce Act; and (2) that rates on 
ex-barge traffic from Tennessee River ports to points in the South, and 
from New Orleans, La., to points in certain southern states and in 
Louisiana, are, and for the future will be, unduly preferential of 
Memphis, Tenn., and processors there located, under section 3(1) of 
the act. Prior findings, 296 I. C. C. 247 and 303 I. C. C. 463, to the 
extent inconsistent with those herein, reversed, and appropriate order 
entered. 


W-630 (Sub-No. 9) 
A. L. Mechling Barge Lines, Inc., Extension—Gulf Intracoastal Waterway 


Division 1 decided on April 2, 1959 that public convenience and 
necessity found not shown to require operation by applicant as a common 


carrier by water, by nonself-propelled vessels with the use of separate 
towing vessels in the transportation of (1) dry bulk commodities, and 
(2) of grain and grain products, in bags, between ports and points on 
described waterways. Application denied. 


Finance Docket 20511 
Wilson Line Operating Co.—Certificate Transfer—Wilson Line of Washington, Inc. 


Division 4 decided March 4, 1959 that transfer to Wilson Line of 
Washington, Ine., of a portion of the fifth amended certificate dated 
May 1, 1958, issued in W-504 to Wilson Line Operating Company, ap- 
proved. 

Application for authority for Wilson Line of Washington, Inc., to 
purchase floating equipment and other property of Wilson Excursion 
Lines, Inc., dismissed. 


H. R. 2878 


In the House of Representatives on January 20, 1959, Mr. Hoffman 
of Illinois introduced the following bill; which was referred to the Com- 
mittee on Public Works. 

To authorize the State of Illinois and the Metropolitan Sanitary 
District of Greater Chicago, under the direction of the Secretary of the 
Army, to test, on a three-year basis, the effect of increasing the diversion 
of water from Lake Michigan into the Illinois Waterway and for other 
purposes. 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.06 Legislative History 


02.06 Legislative history of sec. 303(b) leaves no doubt that Congress 
considered transportation of commodities in bulk, in volume, as not com- 
petitive with service of regulated carriers, and such transportation, there- 
fore, was exempted from regulation by enactments of that section. However, 
exemption was made subject to certain restrictions. It is clear that these 
restrictions were intended to insure that regulated carriers would not be 
subjected to unfair competitive disadvantages. W-630, Sub 9, A. L. Mechling 
Barge Lines, Inc. Ext.—Gulf Intracoastal Waterway, .... I. C. C. ...., 
4-2-59, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 Motor carriers hauling sugar cane are exempt from regulation 
of both state and federal bodies, insofar as authority to operate is concerned. 
Sugar cane is exempt agricultural commodity under part II of Act. 
No. 32148, Louisiana Intrastate Freight Rates & Charges, ....1I.C.C. ...., 
4-15-59, Commission. 


04.2 Transportation by Water 
04.25 Towage 


04.25 Sec. 303(b) of Act limits exemption provided thereunder to 
carrying of not more than three bulk commodities in cargo space of vessel, 
and further provides that, for purpose of exemption, two or more vessels 
while navigated as unit shall be considered to be single vessel. Commission 
consistently has interpreted above limitation to mean that barges operated 
in same tow be considered as single vessel; and, therefore, in order for tow 
of traffic to be within exemption it must consist of not more than three bulk 
commodities regardless of number of barges in tow. W-630, Sub 9, A. L. 
Mechling ry Lines, Inc. Ext.—Gulf Intracoastal Waterway, .... I. C. C. 
eee, 4-2-59, Div. 1. 


04.5 Terminal Area Operations 
04.55 Taxicabs 


04.55 Proposed service contemplates use of taxicabs on call or demand 
basis whereby passenger or passengers will receive essentially same type of 
service as provided in ordinary local taxi service only for trips over longer 
distances. Latter type of service, although intended to be provided in taxi- 
cabs, is nevertheless not exempt under sec. 203(b)(2) of Act, for reasons 
indicated in 47 M. C. C. 737. MC-117202, Lackawanna Taxicab Co., Inc. 
Com, Car. App., 3-26-59, Div. 1. 


05. Types of Carriage 


05.0 For-Hire Carriers 
05.00 Generally 
05.00 Without arrangements with respect to complementary services 
neither driver nor equipment services of owner-operators, standing alone, 
could be found to be those of carriers for-hire; but once owner-operators 
enter into comprehensive arrangements here disclosed, they bring into life 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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transportation services of which they are essential and moving part. No 
longer then are they merely unengaged persons; rather they become actively 
and primarily engaged in motor carrier services wherein they supply all 
significant facilities for, and play dominant rule in, provision of actual 
transportation performed. In other words Company provides traffic and 
owner-operators provide transportation for which they are compensated as 
carriers and not as bona fide members of Company’s organization. MC-C- 
2143, Oklahoma Furniture Mfg. Co.—Investigation of Operations, 

M. C. C. ...., 4-22-59, Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Proposed service whereby it is contemplated that vehicles will 
be assigned for period of time to exclusive use of single supporting shipper 
under continuing contract is that of contract carrier, as defined in sec. 
203(a)(15) of Act, as amended, for proposed operation is designed to pro- 
vide shipper with transportation service designed especially for its needs. 
MC-117485, Sub 1, Clyde & M. C. Bailey Cont. Car. App., 4-2-59, Div. 1. 


05.20 Furnishing of truck-tractors and drivers by certain respondent 
Owner-operators to respondent Oklahoma Furniture Mfg. Co. found, under 
circumstances disclosed, to constitute operation by owner-operators as con- 
tract carriers by motor vehicle in violation of provisions of Act. Cease and 
desist order entered. MC-C-2148, Oklahoma Furniture Mfg. Co.—Investi- 
gation of Operations, .... M. C. C. ...., 4-22-59, Div. 1. 


05.22 Assigned Equipment 


05.22 Inasmuch as motor vehicle equipment of each owner-operator 
is exclusively devoted to company type of for-hire operation with which 
operation described here should be compared is that of contract carrier by 
motor vehicle. MC-C-2143, Oklahoma Furniture Mfg. Co.—Investigation of 
Operations, .... M. C. C. ...., 4-22-59, Div. 1. 


05.23 Number of Patrons 


05.23 Concluded that in circumstances, particularly applicant’s pro- 
fessed willingness to serve and to enter into contracts with numerous ready 
mix cement operators throughout destination territory, his proposal is not 
consistent with definition of contract carriage relating to furnishing of 
transportation service under continuing contracts with one person or limited 
number of persons, or as one proposing to meet distinct need of each indi- 
vidual shipper. Sec. 203(a)(15) of Act, as amended. Application will be 
considered, however, as one seeking authority as common carrier. MC- 
116885, Sub 2, R. E. Macy Cont. Car. App., .... M. C. C. ...., 3-27-59, 
Div. 1. 


05.23 Although proposed service is supported by one shipper, it will 
be made available to all feed manufacturers at Lubbock and to receivers of 
supporting shipper’s products which have use therefor. Moreover proposed 
service is not designed to meet distinct need of supporting shipper, but is 
kind of service which would be accorded to any shipper of considered traffic. 
Concluded that applicant’s proposed operation is that of common carrier. 
Sec. 203(a)(15) of Act, as amended. Compare 73 M. C. C. 716. MC-117149, 
Cc. J. Van Beekum, Inc. Com. Car. App., 3-31-59, Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 Shipper’s assumption of any of carrier’s responsibility to public, 
in this day when such responsibilities readily can be passed on to insurers, 
is little more nor less than rate adjustment. 


Proper person to fulfill safety requirements is question secondary to 
determination of which person, in fact, is carrier in particular circumstances 
considered. MC-C-2143, Oklahoma Furniture Mfg. Co.—Investigation of 
Operations, .... M. C. C. ...., 4-22-59, Div. 1. 
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05.91 Lessee of Equipment 


05.91 Determination of whether particular arrangements such as those 
involved here result in private operations by lessee or for-hire operations 
of lessor is dependent upon answer to two questions, namely: (1) is trans- 
portation here involved such that any person or persons other than pur- 
ported private carrier have any right to control, direct, and dominate it; 
and (2) are any persons here, in substance, engaged in business of inter- 
state or foreign transportation of property on public highways for-hire. 
MC-C-2143, Oklahoma Furniture Mfg. Co.—Investigation of Operations, 

. , 4-22-59, Div. 1. 


05.93 Goods Purchased & Sold 


05.93 Determination of legality of applicant’s past status under Act 
is made on basis of its primary business. If it is engaged primarily in busi- 
ness enterprise other than transportation, it is not allowed to transport 
property by motor vehicle, in interstate or foreign commerce, for other 
business purposes unless there is in force with respect to such transportation 
certificate or permit issued by this Commission or unless such transportation 
is within scope, and in furtherance, of its primary business (other than 
transportation). See 49 M. C. C. 193, and 51 M. C. C. 65. 

Fact that applicant takes title to lime and sand appears to be principal 
feature distinguishing its method of operation from that of conventional 
for-hire carrier and is only real premise for its argument that such opera- 
tions were private carriage. It has then, in fact, engaged in operations as 
for-hire motor carrier without appropriate authority. MC-117508, — 
Cartage & Builders’ Supplies, Ltd. Com. Car. App., Cc. C. 
3-26-59, Div. 1. 


06. Corporate Organization 
06.2 Disregard of Corporate Entity 


06.20 Generally 


06.20 Consideration herein of whether abandonment of railroad should 
be permitted involves only operation of carrier, whether as independent 
corporation, or as subsidiary of noncarrier corporation. Commission finds 
no reason to accept suggested conclusion that applicant is evading or cir- 
cumventing statute by any wrongful device. Under circumstances, Commis- 
sion is in position properly to determine essential issues required under 
sec. 1(18) of Act, without looking beyond applicant’s corporate status. 
F. D. 20240, Jay St. Connecting R.—Abandonment—Entire Line, Brooklyn, 
is Bag cscs ce oe eS , 4-13-59, Commission. 


1. PROCEDURE 
13. Pleading 


13.1 Complaints 
13.16 Divisions 

13.16 Examiner denied several requests to require presentation of 
additional evidence regarding rate and division situation on grounds that 
abandonment provisions of Act do not contemplate trying of rate investi- 
gations. Of course, in regard to divisions herein, any aggrieved party may 
request Commission to institute inquiry regarding propriety of rates by 
following prescribed complaint procedures available under other sections 
of Act. F. D. 20240, Jay St. Connecting R.—Abandonment—Entire Line, 
Brooklyn, N. Y., .... I. C. C. , 4-13-59, Commission. 


13.2 hesBactnen 
13.238 Finance 
13.23 Filing of petition for reorganization under Bankruptcy Act is 
within discretion of applicant, just as under Interstate Commerce Act it 
has option to determine if and when to apply for certificate permitting 
abandonment of line and its operation. Motivation of applicant in invoking 
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relief by abandonment rather than by financial reorganization is not ma- 
terial in considering merits of application herein. F. D. 20240, Jay St. 
Connecting R.—Abandonment—Entire Line, Brooklyn, N. Y. .... I. C. C. 
..++, 4-13-59, Commission. 


15. Parties 
15.1 Proper Parties 


15.14 Petitioners 


15.14 Counsel for Soo Line objected to appearances of representatives 
of railway labor organizations for want of interest in matters in controversy 
and presiding examiner properly overruled objection. Term public con- 
venience and necessity is broad enough to include consideration of interests 
of employees. F. D. 20400, Minneapolis, St. P. & S. S. M. R. Co.—Discon- 
tinuance of Service—Minneapolis, Minn.-Enderlin, N. Dak., .... I. C. C. 
wees, 4-2-5659, Div. 4. 


15.15 Interveners 


15.15 GMS as successor-in-interest to Eldred Trucking is now speci- 
fically authorized to transport considered commodities and has definite and 
vital interest in this proceeding which was not established in time to permit 
it to file notice of protest within time prescribed by sec. 1.241(c)(1) of 
Rules of Practice, prior to time of further hearing. In circumstances, and 
aside from fact that GMS, as successor to Eldred Trucking, might properly 
be considered as substituted party protestant in lieu of Eldred Trucking, 
examiner properly permitted intervention of GMS. MC-29886, Sub 88, 
Dallas & Mavis Fwdg. Co., Inc. Ext.—Galion, Ohio, .... M. C. C. 
4-10-59, Commission. 


15.16 Protestants 


15.16 These carriers, having given appropriate advance notice of their 
intention to appear at further hearing, as contemplated by requirements of 
General Practice Rule 1.241(c)(1), were properly allowed to participate 
therein, and examiner’s ruling in this respect is affirmed. MC-29886, Sub 88, 
Dallas & Mavis Fwdg. Co., Inc. Ext.—Galion, Ohio, .... M. C. C. 
4-10-59, Commission. 


15.16 Commission is not empowered by provisions of sec. 13a(1) to 
impose conditions in proceedings thereunder for protection of employees who 
may be adversely affected by proposed discontinuance of service. Accord- 
ingly, no conditions for employee protection will be prescribed. However, 
in determining whether or not operation involved in such proceedings is 
required by public convenience and necessity, consideration should be given 
to probable effect which discontinuance of operation would have upon em- 
ployees. In instant proceeding objection to appearances of representatives 
of labor organizations by carrier’s counsel was properly overruled by exami- 
ner and their participation therein rightly permitted. F. D. 20407, 
Minneapolis, St. P. & 8S. 8S. M. R. Co.—Discontinuance of Service—Thief 
River Falls, Minn., Duluth, Minn. & Superior, Wis., 4-13-59, Div. 4. 


To Same Effect: 


F. D. 20415, Northern Pac. Ry. Co.—Discontinuance of Service— 
—Mandan, N. Dak.-Glendive, Mont., 4-14-59, Div. 4. 


16. Proof 
16.0 Generally 


16.05 Presumptions 


16.05 Granting of temporary authority does not give rise to any 
presumption that corresponding permanent authority is required. MC- 
115757, Sub 4, Bulk Motor Transport, Inc. Ext.—Three States, .... M. C. C. 
..++, 3-26-59, Div. 1. 
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16.05 Grant of temporary authority creates no presumption that cor- 
responding permanent authority will be granted. MC-11207, Sub 193, 
Deaton Truck Line, Inc. Ext.—Composition Pipe to Points in Southern Miss., 
3-31-59, Div. 1. 


16.05 In cases in which question of status created by lease of equip- 
ment with drivers by person (or persons acting in concert) to shipper is 
presented, in absence of showing to contrary, presumption arises that trans- 
portation is performed by such person (or persons) as carrier for compen- 
sation; in other words that it is for-hire transportation and as such is 
subject to regulation. MC-C-2143, Oklahoma Furniture Mfg. Co.—Investi- 
gation of Operations, .... M. C. C. , 4-22-59, Div. 1. 


16.1 Issues 
16.13 Stipulations 


16.13 Order herein will include by reference stipulated conditions. 
F. D. 20296, Seaboard Air Line R. Co.—Control—Gainesville Midland R. Co., 
3-26-59, Div. 4. 


16.2 Burden of Proof 
16.21 Complaints 


16.21 It is true that defendants offered no evidence. However, in 
proceeding such as this, burden is upon complainant to establish its allega- 
tions by competent evidence, and it is not relieved of this burden by failure 
of defendants to introduce evidence. See 68 M. C. C. 281. MOC-C-21381, 
Monumental Motor Tours, Inc. v. Greyhound Corp., .... M. C. C. ...., 
3-31-59, Div. 1. 


16.23 I & S Proceedings 


16.23 Under sec. 406(e) of Act, burden of proof that these schedules 
are just and reasonable rests with respondents. That burden has not been 
met. I & S 7058, Alcoholic Liquor—New York, N. Y. to St. Louis, .... 
‘. &. » 4-14-59, Div. 3. 


16.23 Burden is upon respondents to show that proposed change in 
classification is just and reasonable. I & S 7016, Classification of Household 
Goods in Shipping Containers, .... I. C. C. , 3-27-59, Div. 3. 


16.23 While Conference indicated, in its cout to respondent’s state- 
ment of facts and argument, that it no longer objects to certain of items and 
notes, they will be considered herein inasmuch as they remain under suspen- 
sion; and burden of proof with respect thereto rests with respondent. I[&S8S 
M-11815, Commodity Rates—Tidewater Exp. Lines, .... I. C. C. ...., 
3-27-59, Div. 3. 


16.23 Since these are initial rates, burden of proof that they are un- 
lawful rests with protestants. Evidence submitted by protestants would not 
support finding that rates are unjust or unreasonable. I & S M-11752, Sugar 
—Idaho & Utah to Okla. & Texas, .... I. C. C. , 4-16-59, Div. 3. 


16.24 General Investigations 


16.24 Where investigation is instituted after rates have become effec- 
tive, burden of proof is not upon respondents but upon parties assailing 
rates, 66 M. C. C. 125. See also 303 I. C. C. 413, 417; and 302 I. C. C. 
21, 28, 28. No. 32515, Liquid Sugar to Ohio Poinis, .. : oe & 
4-14-59, Div. 3. 


16.24 Issue of burden of proof under sec. 13a(1) of Act is not of 
controlling importance as it would be decisive only if no substantial evidence 
were adduced or if evidence were equally balanced. Neither of those con- 
ditions prevails herein. F. D. 20430, Louisville & N. R. Co.—Discontinuance 
= Service—Ocean Springs, Miss.-New Orleans, La., . E. ©. Ge ccces 

4-22-59, Div. 4. 





1064 I. C. C. PRACTITIONERS’ JOURNAL 





16.29 Burden of Going Forward 


16.29 Burden of proof would be controlling of decision on merits only 
if no substantial evidence were adduced or if evidence were equally bal- 
anced; and regardless of where burden of proof lies, carrier subject to regu- 
lation by this Commission is expected to aid in disposition of proceedings 
to which it is party by making available all pertinent facts within its 
knowledge. Procedure followed during hearing was conducive to develop- 
ment of adequate record and there has been no showing that carrier has 
been prejudiced thereby. F. D. 20414, Northern Pac. Ry. Co.—Discontinu- 
ance of Service—Staples, Minn.-Oakes, N. Dak., 4-13-59, Div. 4. 

To Same Effect: 


F. D. 20407, Minneapolis, St. P. & S. 8S. M. R. Co.—Discontinuance of 
Service—Thief River Falls, Minn., Duluth, Minn. & Superior, Wis., 4-13-59, 


Div. 4. 
16.3 Official Notice 
16.33 Public Records 


16.33 In that action, court sustained motion of defendants to dismiss. 
Although not controlling of action here, Commission may take official notice 
of Court’s decision. MC-F-6544, Pittston Co.—Control—Brink’s Inc., .... 

, 4-14-59, Div. 4. 


16.4 Witnesses 
16.46 Cross-examination 


16.46 Witness who introduces cost study should be familiar with all 
aspects thereof, and competent to stand cross-examination thereon. More- 
cver, underlying data should be made available for that purpose. I &S8S 
M-10736, Aluminum Rods—Mont. Points to Los Angeles, .... I. C. 

3-26-59, Div. 3. 


16.46 Return to questionnaire, required to be filed as applicant’s basic 
pleading in proceedings for certificates to abandon lines of railroad, was 
received in evidence by examiner at hearing subject to right of full cross- 
examination and thus became part of record and constitutes competent evi- 
dence. If request is made responsible witness must be made available for 
cross-examination thereon. F. D. 20240, Jay St. Connecting R.—Abandon- 
inent—Entire Line, Brooklyn, N. Y., .... I. C. C. , 4-13-59, Commission. 


16.46 While right of cross-examination is fundamental right which is 
indispensable to ordinary processes of justice, this right by its nature must 
be exercised affirmatively, and when such affirmative action is not taken or 
cbjection to lack of opportunity to do so is not made, it must be assumed 
that party armed with that right does not desire to take advantage of it 
and consequently waives right of later objection. 62 M. C. C. 749. MC-F- 
6544, Pittston Co.—Control—Brink’s Inc., .... M. C. C. ...., 4-14-59, 
Div. 4. 


16.46 Writer of letter was not available at hearing so protestant 
had no opportunity to cross-examine him as to origin of information con- 
tained in his letter, nor was that information available from any other 
source. While this evidence was objectionable and should have been ex- 
cluded, nevertheless, it has been considered in foregoing discussion because, 
even if it is accorded its full probative weight, it does not tend to alter 
ultimate conclusion herein. MC-117502, B. L. Potts Cont. Car. App., 
3-30-59, Div. 1. 


16.5 Testimony 


16.50 Competency 


16.50 In proceeding herein, applicant’s executive officer qualified as 
competent to testify regarding recitals in return to questionnaire which had 
been prepared by him or under his supervision and direction and which he 
attested were true and correct. Although exhaustive cross-examination of 
applicant’s witness was requested and permitted, protestants’ counsel failed 
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to inquire about all items embraced in $829,190 estimated rehabilitation 
costs. Applicant had no further burden in this respect. Under circum- 
stances, to extent that portions of aforementioned amounts, which are ma- 
terial and relevant, were not contradicted or modified on record, they are 
part of sworn testimony available for consideration. F. D. 20240, Jay St. 
Connecting R.—Abandonment—Entire Line, Brooklyn, N. Y., .... I. C. C. 
...+, 4-13-59, Commission. 


16.52 Verified Statements 


16.52 To extent respondent’s reply statement attempts to introduce 
additional evidence, motion to strike is granted and such proffered evidence 
has not been considered herein. Modified procedure was followed. I &S 
M-11474, General Commodities bet. Chicago & New York, .... 1. C.C. ...., 
4-8-59, Div. 3. 


16.6 Documents 
16.65 Private Documents 


16.65 As sale transaction referred to would be executed only if and 
after applicant secures appropriate certificate permitting abandonment of 
line of railroad, exploration of terms of anticipated contract of sale is im- 
material in matter of whether present and future public convenience and 
necessity permit proposed abandonment. F. D. 20240, Jay St. Connecting R. 
—Abandonment—Entire Line, Brooklyn, N. Y., .... I. C. C. ...., 4-13-59, 
Commission. 


16.69 Exhibits 


16.69 Witness sponsoring exhibit obviously was qualified to testify 
concerning data contained therein, and mere listing of same information, in 
exhibit, in order to present it in more concise and effective manner thereby 
eliminating extended oral testimony in that respect, does not affect its ad- 
missibility, although underlying documents were not made available. 
MC-29886, Sub 88, Dallas & Mavis Fwdg. Co., Inc. Ext.—Galion, Ohio, ... . 
M. C. C. ...., 4-10-59, Commission. 

16.69 Although in numerous cases involving elimination of gateways, 
receipt of exhibits reflecting such matters as tonnage, frequency of service, 
and like matters has been predicated upon availability of underlying docu- 
ments for cross-examination, situation here is distinguishable from those 
eases. As seen, exhibit involved is simply list of shipments made between 
considered points through gateway involved. Such matter was within knowl- 
edge of witness, applicant himself, who stood ready for cross-examination 
with respect thereto. Exhibit was properly received in evidence for purpose 
for which it was offered. MC-22675, Sub 3, Harold Goltzman Ext.—Fila., 

5) a ees 4-8-59, Div. 1. 


16.69 Because sponsoring witness obviously was qualified to orally 
testify concerning data contained therein, mere listing of same information 
in exhibit, in order to present it in more concise and referable manner, does 
not affect its admissibility 66 M.C C. 653. MC-86687 & Sub Nos. 33 & 39, 
Seaboard Air Line R. Co.—Petition for Modification of Ctfes, .... M. C. C. 
eee, 4-22-59, Div. 1. 


16.7 Admissibility 


16.70 Generally 


16.70 Challenged testimony and data in contested exhibit deal with 
amount of merchandise traffic being moved as reflected in station agents’ 
reports. Because latter were prepared and submitted to witness in regular 
course of business, they were admissible under sec. 1.79 of our rules of 
practice, and it necessarily follows that oral testimony based thereon by 
qualified witness is equally admissible. MC-86687 & Sub Nos. 33 & 39, 
Seaboard Air Line R. Co.—Petition for Modification of Ctfes, .... M. C. C. 
; , 4-22-59, Div. 1. 
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16.75 Hearsay 


16.75 Board correctly rejected communication, designated as Exhibit 
9, for reasons that involved communication was not shown to have been made 
or received in regular course of business, nor was it established that witness 
through whom exhibit was introduced had personal knowledge of contents 
thereof; also writer of such communication was not available for cross-ex- 
amination by opposing carriers concerning contents thereof. MC-11207, Sub 
193, Deaton Truck Line, Inc. Ext.—Composition Pipe to Points in Southern 
Miss., 3-31-59, Div. 1. 


16.75 Although testimony of shipper witnesses admittedly is hearsay, 
it consisted of information obtained in ordinary course of business and, as 
such, was admissible. MC-59150, Sub 9, Ploof Transfer Co., Inc. Ext.— 
Lumber, .... M. C. C. ...., 8-81-59, Div. 1. 


16.76 Admissions 


16.76 Applicant indicated that it would refuse to surrender its ex- 
isting irregular-route authority and to accept in lieu thereof regular-route 
authority which it seeks here. This appears to constitute admission by ap- 
plicant that de facto conversion of its operations has not taken place. MC- 
109533, Sub 9, Overnight Transp. Co. Ext.—Conversion to Regular Routes, 

. M. C. C. ...., 3-30-59, Div. 1. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Carrier submitted statistics showing system increases in wages 
and payroll taxes, decreases in system passenger traffic, ratio of total popula- 
tion to total motor vehicles in Minn. and N. Dak., rate of return on invest- 
ment, increases in railway materials and supplies, and other matters, all of 
which have little, if any, weight in determination of this proceeding. F. D. 
20400, Minneapolis, St. P. & S. S. M. R. Co.—Discontinuance of Service— 
Minneapolis, Minn.-Enderlin, N. Dak., .... I. C. C. ...., 4-2-59, Div. 4. 


16.80 Admissibility of evidence and weight to be accorded such evi- 
dence are two entirely different matters. MC-86687 & Sub Nos. 33 & 39, 
Seaboard Air Line R. Co.—Petition for Modification of Ctfes, .... M. C. C. 
ocee, 4-22-59, Div. 1. 


17. Hearing 


17.2 Motions 
17.20 Generally 


17.20 Failure of party cross-examining witness to elicit evidence de- 
sired does not and cannot be said to make otherwise admissible evidence 
subject of valid motion to strike. MC-86687 & Sub Nos. 33 & 39, Seaboard 
Air Line R. Co.—Petition for Modification of Ctfes, .... M. C. C. 
4-22-59, Div. 1. 


17.3 Conduct of Hearing 


17.30 Generally 


17.30 As to Exhibit 17, its introduction by applicant subsequent to 
protestants’ cross-examination of shipper witnesses, was not in keeping with 
orderly presentation of evidence. However, protestants were not materially 
prejudiced and, in circumstances, it was within discretion of presiding hear- 
ing officer to allow variance in sequence of presentation of applicant’s evi- 
dence by permitting introduction of Exhibit 17 and subsequently admitting 
it into evidence. MC-30605, Sub 101, Santa Fe Trail Transp. Co. Ext.— 
Pampa, Texas, .... M. C. C. ...., 4-6-5659, Div. 1. 





JUNE, 1959 





17.4 Reception of Evidence 
17.48 Rulings 


17.43 Exhibit merely shows that witness was authorized to appear in 
support of application as representative of group of businessmen. As such, 
it is proper and board’s ruling is hereby affirmed. MC-1175638, LaVerne 
Gregerson Com. Car. App., 3-31-59, Div. 1. 


17.43 Examiner’s rulings against permitting unlimited elaboration of 
1954 testimony in court condemnation proceedings were proper in view of 
those statements not being shown to be contrary to evidence already made 
part of record. Rulings do not disregard principle of confrontation discussed 
by Supreme Court in 353 U. S. 391, (418). F. D. 20240, Jay St. Connecting 
R.—Abandonment—Entire Line, Brooklyn, N. Y., .... 1. C. C. ...., 4-13-59, 
Commission. 


17.43 Admission of exhibit was proper. Its presentation was merely 
to emphasize overall improvement of existing service contemplated by instant 
proposal, which includes institution of through rates in conjunction with 
connecting motor carriers. MC-30605, Sub 101, Santa Fe Trail Transp. Co. 
Ext—Pampa, Texas, .... M. C. C. ...., 4-6-59, Div. 1. 


18. Decisions 


18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 Since all three applications involve related issues they will be 
disposed of here in single report. MC-103378, Sub 103, Petroleum Carrier 
Corp. Ext.—Pace, Fla., 4-2-59, Div. 1. 


18.2 Initial or Recommended 
18.24 By Commission 


18.24 It is within Commission’s discretionary power to make initial 
decision herein without benefit of intermediate report. How such procedure 
will deprive any of parties of substantive or procedural rights is not 
perceived. F. D. 20240, Jay St. Connecting R.—Abandonment—Entire Line, 
Brooklyn, N. Y., .... I. C. C. ...., 4-13-59, Commission. 


18.3 Exceptions 


18.31 Who May File 


18.31 While record reflects limited scope of Navajo’s interest in out- 
come of this proceeding, it is, nevertheless, party of record and as such has 
not divested itself of its privilege to file exceptions. MC-30605, Sub 101, 
Santa Fe Trail Transp. Co. Ext.—Pampa, Texas, .... M. C. C. ...., 4-6-59, 
Div. 1. 


18.5 Reconsideration 
18.53 Successive Petitions 


18.53 Rule 1.101(f) is inapplicable. Jurisdictional basis for division’s 
report and order was that vendor’s intrastate certificate remained outstand- 
ing. For first time before I. C. C., it is established that certificate has been 
cancelled. Petitions are hereby accepted for filing, and proceedings are 
being reopened to receive evidence submitted therewith and to reconsider 
jurisdictional question in light of changed circumstance. Further hearing 
is unnecessary. MC-F-6368, Glendenning Motorways, Inc.—Pur.—Superior 
Service Co., Inc., .... M. C. C. ...., 3-24-59, Commission. 





1068 I. C. C. PRACTITIONERS’ JOURNAL 





18.57 Reopening 

18.57 Reopening on Commission’s own motion is based on its power to 
correct errors, which occurred in these proceedings through inadvertence in 
overlooking statutory requirements of sec. 210 of Act. MC-21571, Sub 22, 
Scherer Freight Lines, Inc. Ext.—Alternate Routes—Mt. Pulaski, 4-22-59, 
Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 


20.02 Motor Carriers 


20.02 It is clearly within scope of Commission’s powers and duties iv 
determine whether leased equipment is operated in private carriage or under 
leasing agreements which actually mask for-hire operation conducted in 
violation of Act. Compare 77 M. C. C. 243. MC-C-2143, Oklahoma Furniture 
Mfg. Co.—Investigation of Operations, .... M. C. C. ...., 4-22-59, Div. 1. 


20.08 Restriction Upon Service 


20.08 Commission does not favor imposition of restriction limiting 
proposed operation to peddle service, though all of parties are willing, as 
such restriction is impractical and difficult of enforcement. MC-106213, Sub 
9, Fox-Smythe Transp. Co. Ext.—El Paso, .... M.C.C. ...., 4-10-59, Com- 
mission. 


20.09 Restriction Upon Equipment 


20.09 Authority granted hereinafter will not restrict applicant to use 
of ‘‘taxicabs,’’ as such, but rather limit capacity of vehicle to be used to not 
more than five passengers excluding driver. Such restriction is in accord 
with similar impositions in other proceedings where evidence showed need 
to so limit service being authorized. Compare 28 M. C. C. 91. MC-117202, 
Lackawanna Taxicab Co., Inc. Com. Car. App., 3-26-59, Div. 1. 


20.1 When Interstate Franchise Required 


20.10 Generally 


20.10 Prohibition contained in sec. 206(a)(1) of Act does not apply 
to carrier which is conducting operations within permissible scope of its 
operating authority but accepts traffic on joint-line basis from carrier not 
possessing requisite authority. However, findings herein with respect to 
Archie’s should serve to notify Darby that his connecting carrier, in con- 
sidered joint-line service, is operating in violation of Act and that he should, 
in future, refrain from participating in such transportation. MC-C-2200, 
Snyder Bros. Motor Freight, Inc. v. Archie’s Motor Freight Inc., 
M.C.C. ...., 4-22-59, Div. 1. 


20.13 Intrastate Operations 


20.13 Proviso is exception to general rule prohibiting common carriers 
by motor vehicle from operating in interstate or foreign commerce until 
they hold certificate of public convenience and necessity from Commission; it 
applies only to those who fall within its terms, and then only so long as 
their operations fit description of class of carriers to whom it is stated to 
apply; and it is dependent on continued concurrence of following three re- 
quirements: (1) carrier must be lawfully engaged in operation solely within 
single state: (2) in such state, there must be board having power to grant 
certificates of public convenience and necessity authorizing intrastate opera- 
tions: and (3) carrier must have obtained such certificate. 

Authority of carrier operating under proviso consists of combination of 
its intrastate certificate and statute. 54 M.C.C. 21, 102-103. State commis- 
sion can terminate its operations under proviso by cancelling its intrastate 
certificate. 66 M. C. C. 348. Its operations under proviso cannot be pur- 
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chased apart from supporting intrastate certificate. 38 M. C. C. 75, 77; and 
38 M. C. C. 547, 555. If it does not have certificate authorizing transporta- 
tion in intrastate commerce, proviso is not available to it. 3 M. C. C. 497, 
upheld, 35 F. Supp. 136. MC-F-6368, Glendenning Motorways, Inc.—Pur.— 
Superior Service Co., Inc., .... M. C. C. ...., 3-24-59, Commission. 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 


20.22 In conformance with policy expressed in 64 M. C. C. 299, ex- 
plosives authority granted herein shall be limited to period of five years. 
MC-66562, Sub 1462, Railway Exp. Agency, Inc. Ext.—Chattanooga-Sparta, 
Tenn., 3-31-59, Div. 1. 


20.5 Modification of Grandfather Authority 
20.51 Intermediate Points 


20.51 It would work injustice to existing carriers, particularly pro- 
testant, to grant authority to applicant to serve these intermediate points 
without requiring proof of need for service or evidence of prior operations, 
neither of which applicant has offered either in present proceeding or in 
former proceedings held in this manner. 

Upon further hearing, found that applicant’s certificate authorizing 
service over described route between Frankfort, Louisville, and Lawrence- 
burg, Ky., should not be modified to permit service at intermediate points. 
Petition denied. MC-65897, Sub 1, Reliance Trucking Co., Inc. Ext.—Ky. 
Points, .... M. C. C. ...., 3-24-59, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 Defendants’ certificates are unambiguous, and Commission can- 
not go behind them to determine for what purpose authority held was 
originally intended. See 62 M. C. C. 731, 740. MC-C-2131, Monumental 
Motor Tours, Inc. v. Greyhound Corp., .... M. C. C. ...., 3-31-59, Div. 1. 

21.00 Interpretation placed on their certificates by Kentucky Depart- 
ment of Motor Transportation is, of course, not controlling in this proceeding. 
Certificate from this Commission not specifically authorizing service at inter- 
mediate points cannot be interpreted as granting this right. MC-65897, Sub 
1, Reliance Trucking Co., Inc. Ext.—Ky. Points, .... M.C.C. ...., 3-24-59, 
Div. 1. 


21.02 Duplication—Generally 


21.02 Authority granted herein to extent it duplicates any other 
authority presently held by applicant shall not be construed as conferring 
more than one operating right. MC-115162, Sub 40, Walter Poole Ext.— 
Poles & Cross Arms, 3-25-59, Div. 1. 


21.1 Type of Operation 


21.11 Common Carrier 


21.11 As common carrier, Kenosha is obliged within limits of its 
ability to serve all shippers or receivers of boats. MC-116181, F. A. Peck 
Cont. Car. App., .... M. C. C. ...., 4-20-59, Commission. 


21.2 Dual Operations 
21.20 Generally 


21.20 Conduct of both motor carrier for-hire operations and other 
business activities are not objectionable if they are conducted independently 
and separate accounts are maintained for each. Appropriate conditions 
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will be attached to authority granted herein to insure that applicants’ for- 
hire certificated operations and other business activities will be separately 
conducted. MC-29736, Sub 7, D. P. & Corinne R. Johnson Ext.—Lumber & 
Cement, 4-20-59, Div. 1. 


21.21 Public & Private 


21.21 Since applicant is engaged in farming as well as for-hire trans- 
portation, it will be required that he keep accounts and records of his trans- 
portation business separate from those of his other business activities. MC- 
117563, LaVerne Gregerson Com. Car. App., 3-31-59, Div. 1. 


21.21 Inasmuch as applicant is not engaged exclusively as for-hire 
carrier, grant herein will be made subject to condition that applicant shall 
keep separate its private and for-hire operations. MC-117508, Pettapiece 
Cartage & Builders’ Supplies, Ltd. Com. Car. App., .... M. C. C. ...., 
3-26-59, Div. 1. 


21.21 Applicant is advised that it must maintain separate accounts and 
records for his transportation business and his other business. MOC-117545, 
J. L. Stroud Cont. Car. App., 4-8-59, Div. 1. 


21.22 Common & Contract 


21.22 Grant of authority sought would allow commonly controlled 
carriers to transport similar commodities both as common carrier and con- 
tract carrier in same territory serving certain common points, and would 
place Hines and applicant in position to engage in discriminatory practices 
in such commonly authorized territory. To give effect to mandate of sec. 
210, opportunities for discrimination should not be created. Moreover, in 
view of widespread variety of commodities which applicant proposes to 
transport, possible exclusion thereof from Hines’ authority would be im- 
practical. Denied. MC-108448, Sub 3, James La Casse Ext.—Dairy Products, 
cove Be G GB. scacy See, mee, i. 


21.22 Operations conducted under applicant’s permit would not in any 
way conflict with those conducted as common carrier of foodstuffs; and pos- 
sibility of discriminatory practices resulting from holding of authority to 
perform dual operations, therefore, is remote. Resulting dual operations 
should be approved. MC-114569, Sub 18, Shaffer Trucking, Inc. Ext.— 
Milton, Pa., 4-8-59, Div. 1. 


21.22 Operations conducted pursuant to grant of operating rights 
herein authorized and those conducted by applicant under its permit will 
give no opportunity for discriminatory practices since applicant cannot serve 
same shipper as both common and contract carrier, and since commodities 
differ materially and accordingly, holding by applicant of certificate and 
permit will be consistent with public interest and National Transportation 
Policy. MC-117149, C. J. Van Beekum, Inc. Com. App., 3-31-59, Div. 1. 


21.4 Joinder of Authority 
21.40 Generally 


21.40 Since earliest days of regulation it has been held that common 
carrier of passengers, in order to provide through bus service, may tack 
separate grants of authority at point of service common to both grants. See 
46 M. C. C. 377, 386. MC-C-2131, Monumental Motor Tours, Inc. v. Grey- 
hound Corp., .... M. C. C. ...., 3-31-59, Div. 1. 


21.41 Radial Crosshauls 


21.41 Attempt to use single radial authority for second time on single 
shipment would constitute unauthorized crosshaul. See 53 M. C. C. 353. 
MC-109533, Sub 9, Overnite Transp. Co. Ext.—Conversion to Regular Routes, 

- &. C. ©. .. 2, S5B0-89, Div. 1. 
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21.42 Restrictions 


21.42 Ordinarily carriers are permitted to tack different portions of 
their operating authorities in absence of any restriction against such joinder, 
but since it is shown here that absence of such restriction will permit ap- 
plicant to perform by tacking considerably broader operations than com- 
prehended by application and thereby compete with established carrier for 
traffic not previously enjoyed by applicant, appropriate restrictions have 
been imposed. MC-92983, Sub 258, Eldon Miller, Inc. Ext.—Valley Park, 
Mo., 3-31-59, Div. 1. 


21.42 Unless there is valid reason for imposition of restriction against 
tacking, it is not Commission’s practice to do so. See 73 M. C. C. 538. 
MC-114569, Sub 18, Shaffer Trucking, Inc. Ext.—Milton, Pa., 4-8-59, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 As general rule, Commission is unwilling to describe territories 
in operating authorities in terms of area within specified distance of particu- 
lar point because such descriptions lead to problems of interpretation and 
difficulties of enforcement. In absence of any feasible alternative, however, 
destination territory granted here will be described as area within 30 miles 
of Waubay, as it appears in application. MC-117568, LaVerne Gregerson 
Com. Car. App., 3-31-59, Div. 1. 


21.54 Specified Plants 

21.54 Commission is reluctant to limit grants of authority to motor 
common carriers to shipper’s plant site particularly where, as here, no show- 
ing is made that presently authorized motor carriers are providing similar 


service in area. MC-4405, Sub 310, Dealers Transit, Inc. Ext.—Kansas City, 
Kan., 3-31-59, Div. 1. 


21.54 Common carrier service, in absence of unusual circumstances, 
should not be restricted to service at plant site. 53 M. C. C. 780; and 47 
M. C. C. 69. There appear to be no such circumstances here, and authority 
granted will not be so restricted. MC-4405, Sub 309, Dealers Transit, Inc. 
Ext.—Savannah, Ga., 4-27-59, Div. 1. 


21.54 Although Commission is normally reluctant to limit grants of 
common carrier authority to plant sites, in view of limited support herein, 
and fact that East St. Louis commercial zone embraces large center of popu- 
lation, St. Louis, grant herein should be so confined. MC-114194, Sub 16, 
Kreider Truck Service, Inc. Ext.—Lard Oils, 4-23-59, Div. 1. 


21.54 Applicant will be granted authority to operate from Woodville 
rather than site of Woodville Lime Products Co. plant. To confine its 
operations to serving only this shipper would be inconsistent with its under- 
taking and duty as common carrier to serve public generally. MC-117508, 
Pettapiece Cartage & Builders’ Supplies, Ltd. Com. Car. App., .... M. C. C. 
«eee, 3°26-59, Div. 1. 


21.57 Commercial Zone Formula 


21.57 Population-mileage formula established in Commercial Zones 
and Terminal Areas, 46 M. C. C. 665, states that “the population of any 
municipality shall be deemed to be that shown for municipality in last decen- 
nial census.’”’ Since commercial zone of Beaumont has not been specifically 
defined or enlarged upon, it must be determined by above-mentioned formula. 
Since its population as of last decennial census falls between 25,000 and 
100,000, its commercial zone includes territory lying within four miles of 
its city limits, and, therefore, does not include plant of supporting shipper. 
MC-113779, Sub 77, York Interstate Trucking, Inc. Ext.—Petroleum Wax, 
4-22-59, Div. 1. 
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21.59 Commercial Zones—Specific 


21.59 Authority to serve New York City does not include authority to 
serve points in New York commercial zone which are in New Jersey. 54 
M. C. C. 21 at page 92. MC-107107, Sub 101, Alterman Transport Lines, Inc. 
Ext.—Ala. & La., 3-31-59, Div. 1. 


21.59 Grant of authority to serve Minneapolis carries with it authority 
to serve all points in Minneapolis-St. Paul commercial zone. In view of sparse 
population in area surrounding Waubay, we do not believe that there is any 
need to restrict applicant against service at incorporated municipalities as 
board recommended. MC-117563, LaVerne Gregerson Com. Car. App., 3-31- 
59, Div. 1. 

21.59 There are approximately 70 urban communities, most of them 
separately incorporated, adjacent to Chicago and within its commercial zone. 
54 M. C. C. 21, 58. MC-C-1510, Iron & Steel Articles—Eastern Common 
Carriers, 305 I. C. C. 369, 3-12-59, Commission. 


21.6 Equipment Operated 


21.63 Flatbed 


21.63 Regular or so-called high flatbed trailers here involved, as well 
as those of same design and description in the Dillner case, regardless of 
their bracing, reinforcing, or being of heavy-duty type, are nevertheless 
ordinary in their design and ordinary in their usage, and are not special 
equipment. MOC-29886, Sub 88, Dallas & Mavis Fwdg. Co., Inc. Ext.— 
Galion, Ohio, .... M. C. C. ...., 4-10-59, Commission. 

21.63 Flatbed vehicles of usual and ordinary design, even though of 
reinforced or heavy-duty type, should not be found to be special equipment. 
Even addition of headerboards or other protections, which may be desirable 
to protect driver or which are required by safety regulations, in no way 
change basic design of equipment and thus do not make it special. MC-C- 
1766, W. J. Dillner Transfer Co.—Investigation of Operations, .... M. C. C. 

., 4-10-59, Commission. 


21.68 Leased Equipment 


21.68 Upon notice of proposed rulemaking, investigation, and con- 
sideration of record, sec. 207.6 of rules governing lease and interchange of 
vehicles by motor carriers approved in its present form, and modification 
thereof, found to be unwarranted at this time. Prior reports: 51 M. C. C. 
461; 52 M. C. C. 675; 64 M. C. C. 361; 68 M. C. C. 553. Ex Parte MC-43, 
Lease & Interchange of Vehicles by Motor Carriers, .... M. C. C. 
3-26-59, Commission. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Evidence demonstrates that larger rollers and graders, weighing 
15,000 lbs. or more, which are involved in this proceeding, are single-unit 
items of sufficient weight as to obviously fall within scope of heavy-hauling 
service regardless of other factors, and that rule which will apply same 
conclusions to other shipments of single-unit items of similar weight, is 
equally justified. By way of explanation, this rule does not necessitate 
conclusion that all single-unit items weighing less than 15,000 lbs. do not 
require use of special equipment. It merely establishes presumption, or 
rule of thumb, which automatically places heavy single-unit items weighing 
15,000 lbs. or more in category of items which heavy-hauler is authorized 
to transport. It is intended to serve as last result test to be utilized when, 
after applying all usual tests, authority of heavy-hauler to transport single- 
unit item still remains uncertain. 


Where consignor and consignee provide mechanical loadng and un- 


loading devices for large and bulky items, it has consistently been held that 
line-haul transportation was within authority of heavy-haulers regardless 
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of types of vehicle utilized. 48 M. C. C. 143, and 62 M. C. C. 571. Thus 
while test of heavy-hauling service has usually been predicated on type of 
vehicle “required,” it is not only test, and properly so if trend toward larger 
and greater capacity vehicles is to be given its due consideration. MO-29886, 
Sub 88, Dallas & Mavis Fwdg. Co., Inc. Ext.—Galion, Ohio, .... M. C. C. 

, 4-10-59, Commission. 

21.72 In construction of heavy-hauler authority, commodity itself is 
controlling consideration and not act of palletizing, method of packaging 
nor type of container in which commodity is shipped. — 1766, W. J. 
Dillner Transfer Co.—Investigation of Operations, .... C. C. eS 
4-10-59, Commission. 


21.75 Character of Movement 


21.75 In 46 M. C. C. 147, 149, it was found that both driveaway and 
truckaway include “towaway”; that service rendered by motor carriers in 
transportation of automotive vehicles and equipment consists of either drive- 
away service or truckaway service; and that avoidance of use of term 
“towaway” will tend to eliminate confusion. In accordance with that 
opinion and with practice in recent grants of authority, commodity author- 
ized will be described as mobile home trailers, in truckaway service. 
MC-117456, H. N. Jones & D. A. Pritchard Com. Car. App., 3-26-59, Div. 1. 
21.78 Substituted Service 

21.78 Key points are normally located at termini of routes, important 
junctions, or large break-bulk or concentration points rather than at small 
and relatively unimportant intermediate points. MC-86687 & Sub Nos. 
33 & 39, Seaboard we — R. Co.—Petition for Modification of Ctfes, .. 

, 4-22-59, Div. 1. 


21.8 Conversion of Operation 
21.82 Irregular to Regular 


21.82 Fact that, in order to provide many small shippers throughout 
S. Car. with service they require, applicant makes frequent pickups and 
deliveries for each, operates frequently over same highways, has established 
rumber of terminals, and transports large percentage of small shipments, 
does not necessarily change character of service it is providing. 

This case does not fall within category of those contemplated by man- 
date of Brady case, 47 M. C. C. 23, which directed carriers experiencing 
conversion to seek regular-route authority in lieu of their existing irregular- 
route authority. On contrary, this application must be considered one seek- 
ing authority to institute new operations. MC-109533, Sub 9, Overnite 
Transp. Co. Ext.—Conversion to Regular Routes, me Se We ae 
3-30-59, Div. 1. 


21.9 Authorized Transportation of Persons 


21.92 Charter Operations 


21.92 Under applicant’s proposal, charges will be based apparently 
on use of entire vehicle, entitling individual or group traveling to exclusive 
occupancy of cab, with such service being “charter” as distinguished from 
“special” operations. 29 M. C. C. 293. MC-117202, Lackawanna Taxicab 
Co., Inc. Com. Car. App., 3-26-59, Div. 1. 


22. Commodity Authority 
22.0 Generally 


“7 


22.00 Intended Use 


22.00 In case of items which are used predominantly for particular 
purpose, such as road construction, carrier is justified in assuming that 
units offered for transportation will be so used unless contrary conclusion 
is apparent at time of shipment. Compare 54 M. C. C. 447; and 61 M. C. C. 
666. MC-29886, Sub 88, Dallas & Mavis Fwdg. Co., Inc. Ext.—Galion, Ohio, 

M. C. C. , 4-10-59, Commission. 
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22.01 Interpretation 


22.01 In bundling, aggregating, or palletizing, it should be general rule 
of construction (1) that individual ‘‘commodity itself’’ is controlling con- 
sideration as respects carriers’ authority; (2) that limited exception which 
Black case, 64 M. C. C. 443, represents, where commodities are bundled for 
protection or as otherwise required by their “inherent protection” or as 
otherwise required by their “inherent nature,’ must be maintained within 
its strictest limits; (3) that minimum bundle which is required by ‘“‘in- 
herent nature’ of commodity is size or type of bundle which must be con- 
sidered in any determination whether necessity exists for use of special 
equipment; and (4) that in order reasonably to maintain these limits it 
shall be presumed, in absence of sound basis for concluding to contrary, 
that commodities tendered to carrier, in bundles or aggregations, are within 
general rule and not within limited exception thereto. MOC-C-1766, W. J. 
Dillner Transfer Co.—Investigation of Operations, .... M. C a 
4-10-59, Commission. 


22.01 Use of term “canned goods” in commodity classification lists of 
tariffs established for rate purposes, is not controlling of matters dealing 
with interpretation of carrier’s operating rights. 51 M. C. C. 227 at 230. 
a Snyder Bros. Motor — Inc. v. Archie’s Motor Freight Inc., 
ne : , 4-22-59, Div. 


22.05 “General Commodities" 


22.05 Usual type general-commodity carrier may transport bundled 
commodities within excepted group which Black case, 64 M. C. C. 443, repre- 
sents only when loaded or unloaded, by consignor or consignee in accordance 
with doctrine of Rowe case, 64 M. C. C. 229, but general-commodity carrier 
may transport other types of bundled or aggregated commodities so long as 
they are transported on ordinary equipment. MC-C-1766, W. J. Dillner 
Transfer Co.—Investigation of Operations, .... M. C. C. ...., 4-10-59, 
Commission. 


22.5 Semi-Processed Material 
22.54 Industrial Chemicals & Acids 


22.54 Insofar as adhesives are concerned grant of authority in prior 
proceeding authorizing applicant to transport glue and glue stock enables 
applicant to transport considered commodities. MC-42487, Sub 337, Con- 
solidated Freightways, Inc. Ext.—Adhesives, 4-8-59, Div. 1. 


22.8 Necessaries 
22.82 Canned or Preserved Foods 


22.82 Peanut butter transported by Archie’s does not need to be en- 
closed in hermetically sealed container as essential to its preservation. 
Therefore, peanut butter transported by defendants is not embraced within 
term “canned goods.” 61 M. C. C. 311. MC-C-2200, Snyder Bros. Motor 
— Inc. v. Archie’s Motor Freight, Inc., .... : a Ge , 4-22-59, 

ay. i. 


23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Requisite Proof 


23.10 Although applicant shows deficit in its capital stock and surplus 
account, and its current liabilities exceed its current assets by approximately 
$12,000, it has been in operation for number of years, has acquired expen- 
sive and suitable equipment, and is now operating at profit. Concluded that 
it is fit and able, financially and otherwise, properly to conduct operations 
authorized. MC-115757, Sub 4, Bulk Motor Transport, Inc. Ext.—Three 
States, .... M.C.C. , 3-26-59, Div. 1. 
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23.10 Despite failure of Champ to submit profit and loss statement, 
examination of his balance sheet and other pertinent evidence discloses that 
he is fit, yyy 4 and otherwise, properly to conduct operations. MC- 
117399, Sub 3, L. E. Champ Com, Car. App., .... M. C. C. ...., 4-6-59, 
Div. 1. 


23.10 Applicant’s balance sheet, although it contains statement of his 
finances relating to both farming and trucking activities, indicates beyond 
doubt that he is solvent and possesses sufficient assets to conduct proposed 
operations. MC-1175638, LaVerne Gregerson Com. Car. App., 3-31-59, Div. 1. 


23.10 Although applicants sustained net operating loss during early 
months of 1958, they operated at profit during 1957 and expect to show 
profit for 1958. In circumstances, finding of unfitness is not warranted. 
MC-29736, Sub 7, D. P. & Corinne R. Johnson Ext.—Lumber & Cement, 
4-20-59, Div. 1. 

23.10 Financially, applicant has shown net profit during each of recent 
successive years and although its current liabilities are in excess of its 
current assets, its overall position is sound and proposal herein does not 
contemplate expenditures for new equipment. MOC-117486, Sub 1, Snow 
Trucking Company Ext.—Niagara Falls, N. Y., .... M. C. C. ...., 4-23-59, 
Div. 1. 


23.4 Relations with Other Carriers 
23.42 Sec. 5(2) Approval Necessary 


23.42 Since Grinpas has common control of both carriers as must be 
approved by Commission, issuance of certificate here conditioned upon 
Grinpas first obtaining approval under sec. 5(2) of Act to control both ap- 
plicant and operation of Southwest Freight Lines, Inc. MC-115757, Sub 4, 
Bulk Motor Transport, Inc. Ext.—Three States, .... M. C. C. , 3-26-59, 
Div. 1. 


23.6 Unauthorized Operations 


23.60 Generally 


23.60 Compliance with statutory requirements should not be subordi- 
nated to needs of shippers who are implicated in applicant’s unauthorized 
operations. Applicant’s wilful disregard of provisions of Act requires con- 
clusion that Jones is unfit properly to conduct operations, and that his 
application should be denied. MC-117399, Sub 8, L. E. Champ Com. Car. 
App., .... M. C. C. , 4-6-59, Div. 


23.60 Applicant’s contumacions flouting of provisions of Act requires 
conclusion that it is unfit properly to conduct proposed operations. No 
extenuating circumstances which would lead to modification of this conclu- 
sion have been shown. 

Compliance with statutory requirements should not be subordinated to 
needs of shippers who are implicated in applicant’s unauthorized operations. 
Denied. MC-117896, Johnson & Son, Inc. Com. Car. App., .... M. C. C. 

, 3-30-59, Div. 1. 

23.60 Transportation of passengers by defendant motor carriers in 
joint through bus service between Washington, D. C., Baltimore, Md., and 
Atlantic City, N. J., during summer of 1957, found to be unlawful. Cease 
and desist order entered. MC-C-2181, Monumental Motor Tours, Inc. v. 
Greyhound Corp., .... M. C. C. , 3-31-59, Div. 1. 


23.62 Good Faith 


23.62 Applicant’s past ‘“‘buy-and-sell’”’ operations, which are coextensive 
with authority herein sought and which from facts appearing of record 
appear clearly to have been unauthorized, are not condoned. However, in 
circumstances of his apparent bona fide belief that these transactions are 
not subject to regulation, it is not concluded that for this reason authority 
sought here and for which need was demonstrated should be denied. 
MC-56167, Sub 2, D. K. Hershey Ext.—Stone, 3-24-59, Div. 1. 
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23.62 Leasing operations are clearly in contravention of sec. 207.6(b) 
of Leasing Rules as set forth in 68 M. C. C. 553, which forbid common 
carriers to lease equipment to private carriers or shippers. While they 
were unauthorized and cannot be condoned, there is no evidence that ap- 
plicants deliberately and wilfully intended to flout Commission’s regulations; 
and their past violations should not constitute bar to grant of authority if 
otherwise warranted. Applicants are admonished, however, to refrain from 
such practices in future. MC-29736, Sub 7, D. P. & Corinne R. Johnson Ext. 
—Lumber & Cement, 4-20-59, Div. 1. 

23.62 Commission has been lenient in past toward motor carriers en- 
gaged in unauthorized operations where attributable to confusion and mis- 
understanding regarding various provisions of Act and their obligations 
thereunder. Such is not case here. Applicant’s wilful and deliberate un- 
authorized operations and his failure to cooperate with Commission’s 
representative clearly indicate that he is unfit to receive applied-for certifi- 
cate and for this reason his application must be denied. MOC-115859, P. J. 
Miller Cont. Car. App., .... M.C.C. , 4-22-59, Div. 1 (now renumbered 
MC-50493, Sub 7). 


23.62 Operations, performed under color of right, were performed in 
good faith; and, in these circumstances, where need for its proposed service 
to extent described has been shown, applicant not shown unfit properly to 
perform operation for which need is shown on basis of particular unauthor- 
ized operations shown here. But, applicant is here put on notice that “‘buy- 
and-sell’’ operations described herein are not lawfully conducted and ad- 
monished not to continue to engage therein unless and until appropriate 
authority therefor should issue. MC-117508, Pettapiece Cartage & Builders’ 
Supplies, Ltd., Com. Car. App., .... M. C. C. , 3-26-59, Div. 1. 


23.63 Reformation 


23.63 In every application for operating authority, Commission must 
consider an applicant’s fitness to conduct proposed service. Here, applicants 
have conducted operations without authority prior to grant of temporary 
authority. There is little excuse for such operations; but it is noted that 
applicants personally inquired whether authority was needed, took appro- 
priate action to obtain temporary authority, and are now complying with 
provisions of Act and Commission’s regulations. These actions mitigate 
against denial herein. Applicants are admonished, however, to refrain 
from such unauthorized practices in future. MC-117485, Sub 1, Clyde & 
M. C. Bailey Cont. Car. App., 4-2-59, Div. 1. 

23.63 Although applicants have in past transported house trailers 
without proper authority, they discontinued such operations when informed 
that authority therefor was required. While their past unauthorized opera- 
tions are not condoned, it does not appear that these operations were con- 
ducted under such circumstances as to constitute bar to grant of authority 
— MC-117456, H. N. Jones & D. A. Pritchard Com. Car. App., 3-26-59, 

ev. &. 


24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 Shipper is not in position to state or even estimate how much 
traffic it would offer, how often it would have need for motor service, or 
whether it has real and substantial, and continuing need for motor service. 
—— MC-113524, Sub 16, J. F. Black Ext.—Havre de Grace, 3-27-59, 

we oa 

24.01 While protestant has indicated that it may acquire some flatbed 
equipment, such suggestion is too indefinite and too inexact to warrant find- 
ing that it is presently able to provide service for which need is shown. 
MC-115691, Sub 6, R. J. Coker Ext.—Fibre Pipe, mam. ©.. ©. : 
4-14-59, Div.  # 
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24.01 An applicant must prove that its proposed service is required 
by present or future public convenience and necessity, and where, as here, 
there is existing available service, burden is upon applicant to demonstrate 
by clear and convincing evidence that such existing service is in some manner 
inadequate to meet shipper’s reasonable transportation needs. MC-48957, 
Sub 19, Crown Motor Freight Co. Ext.—Cellulose Film, 3-26-59, Div. 1. 


24.01 In absence of any showing that existing carriers available are 
unwilling or unable to meet shipper’s reasonable transportation needs, new 
competing service should not be authorized. MC-11207, Sub 193, 

Truck Line, Inc., Ext.—Composition Pipe to Points in Southern Miss., 
3-31-59, Div. 1. 


24.01 Fact that shippers sell their products in entire destination terri- 
tory and desire to have proposed single-line service available thereto is, 
of course, not sufficient to establish need for such service. MO-87478, 
Sub 19, Detroit-Pittsburgh Motor Freight, Inc. Ext.—Asphalt Roofing, .... 
M. C. C. ...., 3-24-59, Div. 1. 


24.01 Additional common carrier service should not be authorized in 
view of fact that existing carriers are able or willing to provide required 
service. MC-78712, Sub 5, Miller Transp. Inc. Ext.—Danville, Il., 4-2-59, 
Div. 1. 


24.01 Burden of proof is upon applicant to show affirmatively that 
proposed operations would serve useful purpose, responsive to public demand 
or need, and that this public need cannot or will not be met as well by 
existing carriers. 


It should be established that existing carriers are either unwilling or 
unable to meet reasonable transportation needs of supporting shippers before 
new service may be authorized. MC-13964, Sub 2, J. R. Morgan, Ext.— 
Horses, 4-2-59, Div. 1. 


24.01 Existing motor and rail carriers operate extensive facilities for 
serving municipalities in this territory, and their services should not be 
subject to competition and dilution of traffic which would result from added 
competition of new operation unless there is clear showing by shippers in 
territory that there is substantial need for better or different service. 
MO-107353, Sub 9, Harold Morse & H. J. Holien, Ext.—Portland, Oregon, 
3-25-59, Div. 1. 


24.01 Protestant’s failure to solicit involved traffic is not considered 
as indicative of lack of interest, but rather as lack of knowledge of its 
availability stemming, in part at least, from failure of supporting distributors 
to make reasonable investigation concerning availability of existing service. 
MC-95627, Sub 20, Eugene Nelms Ext.—Malt Beverages, 3-31-59, Div. 1. 


24.01 When substituted motor-for-rail operation is sought to be 
authorized, public convenience and necessity may be established by mere 
showing that certain operating economies, efficiencies, or improvements in 
existing rail service will result. However, whenever unrestricted authority 
is sought by motor common carrier subsidiary of railroad, establishment of 
public convenience and necessity must be accomplished in same manner as 
in any motor common carrier application proceeding. In addition, in latter 
type of proceeding, by reason of fact that applicant is railroad subsidiary, 
it must show that special circumstances prevail which negate any possible 
disadvantage to public resulting from fact that railroad subsidiary is being 
granted unrestricted authority to engage in motor carrier operations. 
40 M. C. C. 457, 474. MC-30605, Sub 101, Santa Fe Trail Transp. Co. Ext. 
—Pampa, Texas, .... M. C. C. ...., 4-6-59, Div. 1. 


24.01 Applicant has burden of proving affirmatively that real and 
substantial need exists for proposed service. MOC-117119, Sub 1, Willis 
Shaw & Ellis Bogan, (now retitled Willis Shaw Frozen Exp., Inc.) Ext.— 
Frozen Foods, 4-7-59, Div. 1. 
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24.01 Prior to amendment to sec. 410(d) of Act, freight forwarder 
applicant had burden of establishing by clear and convincing evidence that 
proposed service would be consistent with public interest and National 
Transportation Policy. Same burden exists after amendment to statute. 
FF-56, Sub 8, Superior Fast Freight Ext.—Southern Calif. to Mont., .... 

5 te, ae , 4-20-59, Div. 1. 

J Supporting testimony to certain points is vague and indefinite 
and too generalized to enable ascertainment with any reasonable degree of 
certainty shipper’s present and future transportation requirements to points 
in these areas. Denied to that extent. MC-117149, C. J. Van Beekum, Inc. 
Com. Car. App., 3-31-59, Div. 1. 


24.03 Contract Carriage 


24.03 In determining whether application for contract carrier author- 
ity should be granted or denied, sec. 209(b) of Act, as amended, requires 
Commission to consider, among other things, number of shippers to be served 
by applicant, nature of service proposed, effect which granting permit would 
have upon services of protesting carriers, and effect which denying permit 
would have upon applicant and/or its shippers and changing character of 
those shippers’ requirements. MC-114772, Sub 8, Dunbar Armored Service 
Inc. Ext.—Washington, D. C., 3-26-59, Div. 1. 

24.03 While it is true that certain of testimony of representatives of 
supporting shippers is couched in rather general terms where, as here, pro- 
posed service involves deliveries of contents of single vehicle to large num- 
ber of consignees at same or different points, it is not always possible to 
specify with particularity location of each customer and destination of 
each future shipment. MC-106213, Sub 9, Fox-Smythe Transp. Co. Ext.— 
mrs .... es & Co. , 4-10-59, Commission. 

24.03 Applicant has failed to prove existing service inadequate in any 
material respect, or that existing carriers are not able to meet shipper’s 
present or future reasonable transportation requirements. Consequently, 
it has failed to prove that grant of authority would be consistent with public 
interest and with National Transportation Policy. Denied. MC-623, Sub 20, 
H. Messick, Inc. Ext.—Various States, 4-2-59, Div. 1. 


24.03 Although Mutrie is common carrier, if its service can meet ship- 
per’s reasonable requirements, no reason exists for grant of additional 
service even though applicant here seeks contract carrier authority. 
MC-117486, Sub 1, Snow Trucking Company Ext.—Niagara Falls, N. Y., 
jinx ao oe , 4-23-59, Div. 1. 

24.03 Burden is upon applicant to establish by substantial evidence 
that there is need for its service which cannot be satisfied by existing 
facilities. 

There is no showing here that shipper or applicant would be injured by 
denial of this application; that shipper’s ability to obtain adequate trans- 
portation for its products would be impaired; or that any changing require- 
ments on part of shipper require authorization of proposed service. Denied. 
MO-117888, L. Z. Williams Cont. Car. App., 3-31-59, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper has had to resort to use of private carriage in order 
to move this traffic. Granted. MC-114194, Sub 16, Kreider Truck Service, 
Inc. Ext.—Lard Oils, 4-23-59, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 
24.10 Although evidence as to points in destination states to which 
shipments will be made is lacking in specificity, it is apparent that this 
deficiency is largely due to fact that plant at Valley Park is new, is not in 


full production, and is in highly competitive market, making shipper under- 
standably reluctant to reveal scope of its operations. Nevertheless, size and 
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scope of shipper’s overall operation, its definite plans to divert majority of 
present volume of traffic from Minneapolis to Valley Park coupled with fact 
that it is expending considerable amounts to make this plant its main ship- 
ping origin in area, point to substantial need for motor carrier service. 
MC-92988, Sub 258, Eldon Miller, Inc. Ext.—Valley Park, Mo., 3-31-59, 
Div. 1. 


24.10 Shipper is for most part indefinite as to exact commodities, and 
origin and destination points which its contemplated traffic will involve. 
While appreciating fact that shipper may not wish to disclose trade secrets, 
still, in circumstances here disclosed, Commission should be apprised of what 
are transportation needs of shipper with reasonable degree of exactness. 
Without such evidence it cannot be determined to what extent service re- 
quired can or cannot be performed by existing carriers. MC-1038378, Sub 
108, Petroleum Carrier Corp. Ext.—Pace, Fla., 4-2-59, Div. 1. 


24.11 Preference or Desire 


24.11 While it may be desirable from shippers’ standpoint to have new 
single-line service from Kansas City, mere desire for such service will not 
support finding of need therefor in absence of some definite showing of es- 
sential deficiency in existing service. MC-4405, Sub 310, Dealers Transit, 
Inc. Ext.—Kansas City, Kan., 3-31-59, Div. 1. 


24.11 In absence of proof of material deficiencies in available service, 
mere preference of shipper for proposed service of this applicant does not 
afford sufficient basis upon which to predicate grant of operating authority. 
MC-117388, L. Z. Williams Cont. Car. App., 3-31-59, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Two motor carriers, one authorized to transport frozen foods 
from points in New York commercial zone to points in Ala. and La., and 
other authorized to transport frozen foods from points in N. Y. and N. J. to 
points in destination states, have not been fully utilized by supporting ship- 
pers and should be given opportunity to provide service before competing 
authority is granted. MC-107107, Sub 101, Alterman Transport Lines, Inc. 
Ext.—Ala. & La., 3-31-59, Div. 1. 


24.13 Effective and intelligent regulation of motor carrier industry 
requires that shipper make definite effort to inform itself of available exist- 
ing services before supporting application for additional service. Until service 
now authorized has been tested and found wanting, Commission cannot 
justifiably find need for additional service. MC-78400, Sub 8, Beaufort 
Transfer Co. Ext.—Kansas City, Kan., 3-31-59, Div. 1. 


24.13 Cadillac apparently has neither sought nor tried Baker’s service 
to points in Mass., and mere fact that Baker primarily has been serving 
Chrysler Corp. is no indication that it cannot also provide service to Cadil- 
lac’s satisfaction. Indeed, Cadillac has no objection to using services of 
motor carrier merely because it also serves its competitors. MO-3468, Sub 
138, F. J. Boutell Driveaway Co., Inc. Ext.—Cadillacs & Buicks, 

M. C. C. , 4-10-59, Commission. 


24.13 aa view of fact that existing service is clearly adequate, and has 
not been tried by supporting shipper, application will be denied. MC-48957, 
Sub 19, Crown Motor Freight Co. Ext.—Cellulose Film, 3-26-59, Div. 1. 


24.13 Unless and until services provided by existing carriers have been 
tried and found wanting, Commission cannot justifiably find need for ad- 
ditional service from and to numerous origins and broad destination territory 
embraced by instant application. MC-18088, Sub 24, Floyd & Beasley Trans- 
fer Co., Inc. Ext.—Textile Mill Supplies, .... M. C. C. , 3-30-59, Div. 1. 


24.13 Supporting shippers, which have not utilized protestants’ serv- 
ices, can hardly say that their services cannot meet their reasonable trans- 
portation requirements. MC-13964, Sub 2, J. R. Morgan, Ext.—Horses, 





1080 I. C. C. PRACTITIONERS’ JOURNAL 





24.14 Proximity of Carrier Terminals 


24.14 Protestants’ nearest terminal with exception of Morgan is lo- 
cated about 400 miles from shippers’ establishments in Calif. Morgan has 
agent and few vehicles stationed 90 miles from latter points. To require 
shippers and public to contact carriers at such distances places unreasonable 
burden on community, and public should not be required to wait until car- 
rier, many miles away, might have equipment in territory or might be willing 
to dispatch and deadhead equipment to origin point. MC-117456, H. N. 
Jones & D. A. Pritchard, Com. Car. App., 3-26-59, Div. 1. 


24.14 Fact that protestant carriers do not have equipment permanently 
stationed in Detroit area, or terminals located therein, cannot be deemed to 
be controlling, considering that races, horse shows, fairs, and like events to 
which shippers have occasion to ship their stock are scheduled considerable 
time in advance of need for transportation. MC-13964, Sub 2, J. R. Morgan, 
Ext.—Horses, 4-2-59, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Any other destination points which may in future need motor 
carrier service, as consequence of Dupont’s recent sales promotion program, 
are still extremely speculative, and clearly do not warrant wide territorial 
authority recommended by examiner. MC-109689, Sub 56, W. S. Hatch Co. 
Ext.—Ariz., 4-6-59, Div. 1. 


24.16 Commercial Competition 


24.16 Shipper requires such service in addition to rail transportation 
for rush shipments, in order to meet competition, and as more economical 
method of delivery to customers not on rail sidings or not in position to 
receive large shipments. MC-114569, Sub 18, Shaffer Trucking, Inc. Ext.— 
Milton, Pa., 4-8-59, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Fact that denial of this application will deprive applicant of 
traffic it has been handling for number of years is not controlling. Applicant 
is experienced carrier of many years standing, and was well aware that its 
authority to serve territory in question was limited to transportation of tex- 
tile products. It arbitrarily chose to interpret that commodity description in 
manner most convenient and expedient to it, and unlawfully undertook 
operation not authorized in its certificate. Fruits of such operation should 
not be permitted to redound to substantial benefit of applicant. MC-18088, 
Sub 24, Floyd & Beasley Transfer Co., Inc. Ext.—Textile Mill Supplies, .... 

. C. , 3-30-59, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Even if shipper’s statement that there are potential bulk cus- 
tomers throughout area is accepted, limited use of applicants’ service under 
temporary authority for year is convincing that it has no real need for and 
would not use proposed service to extent granted. MC-34600, Sub 1, Clif- 
ford & Effie James Ext.—Feed, .... M. C. C. ,» 4-6-59, Div. 1. 


24.18 Granting of temporary authority creates no presumption that 
corresponding permanent authority will be granted thereafter, and operations 
thereunder standing alone are not sufficient to warrant grant of permanent 
authority but may be considered with other evidence of record. MC-116885, 
Sub 2, R. E. Macy Cont. Car. App., .... M. C. C. , 3-27-59, Div. 1. 


24.2 Traffic Available 
24.24 Contingently or Speculatively 


24.24 Need for return movements of raw materials is too speculative 
to warrant grant of such authority. MC-114019, Sub 18, Emery Transp. Co. 
Ext.—Adams County, Pa., 4-2-59, Div. 1. 
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24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Grant of operating authority may not be predicated merely upon 
showing that rate structure of protestants is not acceptable to shippers. 
77 M. C. C. 51. MC-37473, Sub 19, Detroit-Pittsburgh Motor Freight, Inc. 
Ext.—Asphalt Roofing, .... M. C. C. ...., 3-24-59, Div. 1. 


24.30 Shipper dissatisfied with rates of existing common carriers has 
appropriate relief available to it under other provisions of Act. 68 M. C. C. 
503. MC-114019, Sub 18, Emery Transp. Co. Ext.—Adams County, Pa., 
4-2-59, Div. 1. 


24.33 Rate Stops 


24.33 In some instances it has been found that rate practices of ex- 
isting carriers are such as to constitute embargo against shipper’s traffic. 
Where connecting carriers have established rate stops or where existing rate 
levels are too high to move traffic, it has been held that existing carriers have 
evidenced disinterest in handling traffic, and that new service should be 
authorized. See for example 72 M. C. C. 645; 62 M. C. C. 779, 790; and 61 
M. C. C. 501. MC-37473, Sub 19, Detroit-Pittsburgh Motor Freight, Inc. 
Ext.—Asphalt Roofing, .... M. C. C. ...., 3-24-59, Div. 1. 


24.4 Adequacy of Facilities 
24.45 Flatbed Trailers 


24.45 As evidence does not show volume of traffic available, it can- 
not be said that shippers will require more flatbed equipment than is pres- 
ently operated by protestants. MC-52729, Sub 16, Fiorot Trucking, Ext.— 
Stone, 4-22-59, Div. 1. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 Mere possibility of emergency shipments is too speculative and 
indefinite basis upon which to grant permanent operating authority. MC- 
113524, Sub 16, J. F. Black Ext.—Havre de Grace, 3-27-59, Div. 1. 


24.51 While normally peak period or emergency demands alone are not 
sufficient grounds upon which to predicate grant of authority, such does not 
appear to be situation here. MC-59150, Sub 9, Ploof Transfer Co., Inc. 
Ext.—Lumber, .... M. C. C. ...., 3-31-59, Div. 1. 


24.52 Peak Traffic 


24.52 It fairly appears that dissatisfaction with carrier’s service is 
based largely upon occasional failure to furnish all equipment needed at peak 
shipping periods. Such isolated instances are not sufficient to warrant find- 
ing that Creston’s service for these shippers is inadequate, and application 
will also be denied in this respect. MC-87966, Sub 7, Eleveld Chicago 
Furniture Service, Inc. Ext.—New Furniture, 3-31-59, Div. 1. 


24.52 Inability to provide equipment on short notice during peak 
period does not of itself establish need for additional service, especially 
when, as here, volume of traffic which is presently moving or volume which 
applicants can expect to handle is not of record. MC-108449, Sub 75, Indian- 
head Truck Line, Inc. Ext.—Asphalt, 4-14-59, Div. 1. 


24.52 It is possible that availability of additional carriers would 
benefit shipper during periods of peak demand, but such demands which can 
be satisfied by temporary authority are not deemed proper basis for grant of 
permanent authority. MC-64932, Sub 244, Rogers Cartage Co. Ext.—South 
Bend, Ind., 3-25-59, Div. 1. 
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24.53 Railroad 


24.53 Assuming that rail service is generally satisfactory, it is not 
completely adequate for reason that deliveries cannot be made to many points 
at which service is required. MCO-117691, Everett Lofftus & Sons Com. Car. 
App., 4-22-59, Div. 1. 

24.53 Although rail service is generally satisfactory, it cannot afford 
service to off-rail points nor to consignees who demand motor carrier de- 


livery. MC-115162, Sub 40, Walter Poole Ext.—Poles & Cross Arms, 3-25-59, 
Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Motor carrier referred to by Maine Central has not established 
its ability or willingness to participate in this traffic and therefore Commis- 
sion is compelled to disregard it as available and adequate existing service. 
MC-117116, Sub 1, Boat Carrier Corp. Com. Car. App., 3-31-59, Div. 1. 

24.55 Because there is no evidence of two motor carriers’ authority or 
their willingness and ability to provide proposed service, Commission cannot 
possibly determine to what extent, if any, their services have bearing on 
issues presented. MC-59150, Sub 9, Ploof Transfer Co., Inc. Ext.—Lumber, 
ish M. C.C. ...., 3-81-59, Div. 1. 


24.5% Existence of Contract Carrier Service 


24.57 While Commission has consistently held that normally shipper 
is entitled to common-carrier service without necessity of negotiating con- 
tracts with existing contract carrier, such holding does not apply where, as 
here, shipper has indicated not only willingness to use but has actually 
satisfactorily used service of available contract carrier, and particularly so 
because carrier’s presence in field is directly attributable to shipper’s support, 
in past, of applications of this carrier’s predecessor-in-interest. Compare 
47 M. C. C. 543. MC-20886, Sub 88, Dallas & Mavis Fwdg. Co., Inc., Ext.— 
Galion, Ohio, .... M. C. C. ...., 4-10-59, Commission. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 When unaccompanied by specific proof, mere assertions that 
opposing carrier’s service is inadequate, or general allegation that service 
theretofore utilized by shippers is not fully satisfactory, cannot support find- 
ing that existing service is not reasonably adequate. MO-4405, Sub 310, 
Dealers Transit, Inc. Ext.—Kansas City, Kan., 3-31-59, Div. 1. 


24.63 Mine Products 


24.63 Rail service does not provide job-site deliveries or expedited 
service on short notice required by supporting shippers. MO-56167, Sub 2, 
D. K. Hershey Ext.—Stone, 3-24-59, Div. 1. 


24.65 Semi-Processed Material 


24.65 While supporting shippers are using rail, they also require motor 
service to provide more flexible deliveries of several products in com- 
partmented vehicles which they anticipate will increase sales throughout 
destination territory. MC-116077, Sub 32, Robertson Tank Lines, Inc. Ext.— 
Petroleum to La., 4-6-59, Div. 1. 


24.68 Necessaries 


24.68 Rail service has not been entirely satisfactory because of delays 
in transit, necessity of crating shipments moving by rail, and because some 
of shippers’ customers are located at widely scattered off-rail points. MO- 
116410, Sub 4, R. W. Bradshaw Ext.—New Furniture, 3-26-59, Div. 1. 


24.68 Shipper’s only material complaint about existing service is that 
it is too slow. While several freight bills were presented supporting this 
contention, other freight bills indicate second-day delivery service was ren- 
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dered. Those few instances of inadequate service are not representative and 
are no justification for condemnation of existing carriers’ operations. MC- 
117502, B. L. Potts Cont. Car. App., 3-20-59, Div. 1. 


24.68 Some of Roessler’s shipments to Bridgeport and Hartford move 
in L.C.L. quantities for which rail service is considered too slow. MC- 
113843, Sub 80, Refrigerated Food Exp., Inc. Ext.—Erie, Pa., 4-1-59, Div. 1. 


24.7 Single-Line Service 
24.71 Requisite Proof 


24.71 It has not been demonstrated that interline service would in any 
way fail to meet shipper’s needs. Denied. MC-52704, Sub 36, Glenn Mc- 
Clendon Trucking Co., Inc. Ext.—Texas, 3-27-59, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Joint-line service is available with Hall as originating carrier, 
but such service, which involves physical transfer of 6,000 to 14,000 pound 
lading, is not sufficiently responsive to shipper’s reasonable transportation 
requirements and particularly so as here, where these carriers have never 
participated in movement. MC-113843, Sub 30, Refrigerated Food Exp., Inc. 
Ext.—Erie, Pa., 4-1-59, Div. 1. 


24.78 In light of nature of shipper’s requirements, connecting-line 
arrangement involving two or three carriers in equipment which operates 
under substantial weight impediment, would not offer shipper type of service 
which it needs to successfully and efficiently distribute its products. MC- 
109761, Sub 7, Carl Subler Trucking, Inc. Ext.—Austin & Owatonna, Minn., 

, 4-20-59, Commission. 


25. Alternate Routes or Gateways 
25.0 Generally 


25.07 Requisite Proof 


25.07 In considering applications involving elimination of gateway, ap- 
plicant must establish that it is now substantial competitor between in- 
volved termini by operating through gateway, and that grant of requested 
authority would not result in institution of new service or service so different 
from that presently provided as to materially improve applicant’s com- 
petitive position to detriment of existing carriers. MC-27970, Sub 31, Chi- 
cago Exp., Inc. Ext.—Tuscola, Ill., .... M. C. C. , 4-22-59, Div. 1 


25.07 Traffic transported, although moving over unauthorized routes, 
does tend to prove that applicants are transporting substantial volume of 
traffic over practical and feasible route and are in position to effectively 
compete for such traffic. MC-34970, Sub 2, Daniel & Anthony Clapps Ext.— 
Alternate Route, .... . C. C. , 4-20-59, Commission. 


25.07 In application seeking elimination of gateway by grant of 
authority that would enable operation over direct routes, public convenience 
and necessity may be found in operating economies and efficiencies which 
will benefit applicant directly and shipping public indirectly. However, in 
addition to these factors, applicant also must establish affirmatively, (1) 
that he is actually transporting substantial volume of traffic from and to 
points involved by operating in good faith through gateway and, in so operat- 
ing, is effectively and efficiently competing with existing carriers, and (2) 
that elimination of gateway requirement would not enable him to institute 
new service or service so different from that presently provided as to ma- 
terially improve his competitive position to detriment of existing carriers. 


Term “substantial volume of traffic’ is relative one and must be con- 
sidered in relation to all circumstances. But, merely because household 
goods traffic is often nonrepetitive between given points does not relieve such 
earriers of meeting burden of proof eaes to best of their ability. MC- 
22675, Sub 8, Harold Goltzman Ext.—Fia., acc , 4-8-59, Div. 1. 
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25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1, unless otherwise stated: 


Cinppe, Daniel & Anthony, MC-34970, Sub 2, (Conn., N. Y.), .... M. C. C. 
, 4-20-59, Commission. Prior report, 77 M. C. C. 683, affirmed. 


Ratiwar Exp. Agency, Inc., MC-66562, Sub 1462, Chattanooga-Sparta, Tenn., 
3-31-59. 


Scherer Freight Lines, Inc., MC-21571, Sub 22, Mt. Pulaski, (Ill.), 4-22-59. 
25.09 Denied for Failure of Proof 

25.09 Alternate Routes Denied by Div. 1: 
Goltzman, Harold, MC-22675, Sub 3, Fla., .... M. C. C. , 4-8-59. 


25.3 Improved Operations 
25.32 Safer Route 


25.32 Hazardous road conditions caused by ice and snow are sufficient 
basis for grant of proposed alternate route authority, which will not permit 
institution of service in any manner different from that authorized by 
grant of service route herein. MC-66562, Sub 1462, Railway Exp. Agency, 
Inc, Ext.—Chattanooga-Sparta, Tenn., 3-31-59, Div. 1. 


25.4 Improved or New Service 
25.40 Generally 


25.40 In 61M. C. C. 421, division 1 found that mileage saving of 23 
to 29 percent where one-way movement is 300 miles or more constituted new 
service. Clearly, proposed route in this case of 113 miles with estimated 
driving time of 3.5 hours as compared with applicant’s existing route of ap- 
proximately 326 miles with estimated driving time of 10.75 hours would so 
enable applicant to decrease its operating time between considered termini 
that proposed service would no longer correspond to operation presently 
conducted by applicant. MC-27970, Sub 31, Chicago Exp., Inc. Ext.— 
Tuscola, Ill., .... M. C. C. , 4-22-59, Div. 1. 


25.41 Length of Route 


25.41 Applicants’ present service between affected points is overnight, 
and reduction of some 40 miles by operating over proposed route will not 
permit them to provide substantially new or different service between 
termini. MC-34970, Sub 2, Daniel & Anthony Clapps Ext.—dAlternate Route, 
-... M. C. C. ...., 4-20-59, Commission. 


26. Preservation of Sound Transportation Conditions 
26.1 “Follow the Traffic’ Doctrine 


26.16 Actual Loss of Traffic 


26.16 Mere showing by applicants of loss of traffic over their present 
routes between Spokane and Kalispell is patently no justification for per- 
mitting them to extend their operations into greatly expanded territory now 
adequately serviced by no less than four major motor carriers. MOC-107358, 
Sub 9, Harold Morse & W. J. Holien, Ext.—Portland, Oregon, 3-25-59, Div. 1. 


26.16 Loss of revenue from movements to four considered destination 
points would seriously impair his operations, and might well cause their 
complete discontinuance. Moreover, applicant would not even be able to 
transport products to his own bulk plant at Marion. Denial of application 
in these circumstances would not be consistent with public interest and 
National Transportation Policy. Compare 72 M. C. C. 35. MO-117545, 
J. L. Stroud Cont. Car. App., 4-8-59, Div. 1. 





JUNE, 1959 





26.4 Promote Operating Economy 
26.42 Supplement Rail Service 


26.42 Institution of substituted service in lieu of present rail operation 
will result in substantial operating economies to Railway with no corre- 
sponding increase in existing motor carrier equipment and personnel of 
applicant. Grant of such authority will, therefore, be in public interest and 
is required by public convenience and necessity. MC-30605, Sub 101, Santa 
Fe Trail Transp. Co. Ext.—Pampa, Texas, .... M. C. C. ...., 4-6-59, Div. 1. 


26.48 Balance Traffic 


26.43 Applicant intends to transport exempt commodities on return in 
order to balance his operation. Grant of authority to extent made in findings 
would aid applicant to improve his financial position and would not place 
him in more precarious position. MC-116410, Sub 4, R. W. Bradshaw Ext. 
—New Furniture, 3-26-59, Div. 1. 


26.45 Combination Exempt & Nonexempt 

26.45 Even if volume of traffic handled by applicant from and to con- 
sidered territories is of such substantiality that grant of proposed authority 
would enable it to more efficiently handle traffic under regulation, this con- 
cept standing alone would not be sufficient to warrant such grant. W-630, 


Sub 9, A. L. Mechling Barge Lines, Inc. Ext.—Gulf Intracoastal Waterway, 
coos Bs Ge Ge ccvcy Sy E> Be 


26.6 Competition 
26.60 Generally 


26.60 Mere lack of competition, standing alone, is not sufficient justi- 
fication for establishment of new operation. MO-4405, Sub 310, Dealers 
Transit, Inc. Ext.—Kansas City, Kans., 3-31-59, Div. 1. 


26.60 Seasonal service, in itself, is not unlawful competitive practice. 


MC-O-2131, Monumental Motor Tours, Inc. v. Greyhound Corp., .... M. C. C. 
cove, S@B1-69, Div. 1. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 Although Colonial’s service has not been entirely satisfactory in 
past, such service, necessarily temporary and unpredictable in nature since 
it was conducted under successive grants of temporary authority, should not 
deprive Colonial of opportunity to transport meat and prepared foods traffic 
for which it was recently granted permanent authority. MC-107107, Sub 
101, Alterman Transport Lines, Inc. Ext.—Ala. & La., 3-31-59, Div. 1. 


26.71 Authorization of new carrier in field without any need shown 
therefor would unjustifiably deprive existing carriers of traffic which they 
are presently handling and which they are entitled to continue handling in 
absence of showing of material inadequacy in their service. MO-114772, 
Sub 3, Dunbar Armored Service Inc. Ext.—Washington, D. C., 3-26-59, Div. 1. 


26.71 In absence of showing that existing carriers are unwilling or 
unable to perform their proposed service, application to this extent must 
be denied. MC-117563, LaVerne Gregerson Com. Car. App., 3-31-59, Div. 1. 


26.71 Existing carriers should be afforded opportunity to transport 
all traffic which they can handle efficiently and economically, without authori- 
zation of competitive service. MC-17091, Sub 5, Isaac Jones, Jr. Ext.— 
Philadelphia, Pa., 3-25-59, Div. 1. 

26.71 Existing carriers are entitled to reasonable opportunity to pro- 
vide authorized service before new competing service may be authorized 
therefor, particularly where, as here, no showing is made that existing 
authorized services are inadequate in any way for shippers’ reasonable trans- 
portation needs. MC-116885, Sub 2, R. E. Macy Cont. Car. App., 

M. C. C. ...., 8-27-59, Div. 1. 
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26.71 Existing carriers are entitled to handle all traffic they can 
adequately, efficiently and economically transport. MC-628, Sub 20, 
H. Messick, Inc. Ext.—Various States, 4-2-59, Div. 1. 


26.71 Existing carriers normally have right to transport in their 
respective territories all traffic they can handle adequately, efficiently, and 
economically without added competition of new operation. MOC-18964, 
Sub 2, J. R. Morgan, Ext.—Horses, 4-2-59, Div. 1. 

26.71 Existing motor carrier is entitled to all authorized traffic that 
it can handle economically and efficiently before competing service may be 
authorized therefor unless it can be shown existing carrier is unwilling or 
unable to meet reasonable transportation needs of shipper. MC-64932, 
Sub 244, Rogers Cartage Co. Ext.—South Bend, Ind., 3-25-59, Div. 1. 

26.71 Existing motor and rail carriers operate extensive facilities for 
serving points in considered territory, and their services should not be sub- 
ject to added competition of new operation unless there is clear showing by 
shippers in territory that there is need for additional motor carrier service. 
No such showing has been made here. MO-117119, Sub 1, Willis Shaw & 
Ellis Bogan, (now retitled Willis Shaw Frozen Exp., Inc.) Ext.—Frozen 
Foods, 4-7-59, Div. 1. 

26.71 Existing carriers are entitled to opportunity to handle existing 
traffic and whatever new traffic becomes available, and until it can be estab- 
lished that their services are not reasonably adequate, no new carrier should 
be placed in field. MC-117388, L. Z. Williams Cont. Car. App., 3-31-59, 
Div. 1. 

26.71 Existing motor carriers are entitled to all authorized traffic that 
they can handle adequately and efficiently before new competing service may 
be authorized therefor in absence, as here, of any showing that existing 
earriers are unwilling or unable to provide needed service within their 
authorized territories. MC-117308, R. D. Yiengst Com. Car. App., 

, 4-17-59, Div. 1. 


26.74 Motor Truck Carriers 


26.74 As proposed service will be limited to that to be provided for 
two supporting shippers, which applicant now serves, such grant of authority 
will not affect its present contract-carrier status. MC-1062138, Sub 9, Fox- 
Smythe Transp. Co. Ext.—El] Paso, .... M. C. C. , 4-10-59, Commission. 


26.74 Grant of authority would only result in depriving carrier who 
is performing admittedly satisfactory service of some part of his traffic, 
without in any way improving service to public. Denied. MO-52704, 
Sub 36, Glenn McClendon Trucking Co., Inc. Ext.—Texas, 3-27-59, Div. 1. 

26.74 While some of traffic now handled by protestants may be 
diverted to applicant if instant application is granted, Commission would 
not be justified in withholding needed service from shippers and consignees 
solely for purpose of preventing diversion of traffic from carriers who are 
not adequately meeting certain vital aspects of shippers’ and consignees’ 
reasonable transportation requirements. MC-59150, Sub 9, Ploof Transfer 
Co., Inc. Ext.—Lumber, .... M. C. C. , 3-31-59, Div. 1. 


26.74 Inasmuch as applicant has satisfactorily served shippers in 
past and they intend to tender him only new traffic, authority granted herein 
will have no material adverse effect on presently authorized motor carrier 
operations. MOC-115162, Sub 40, Walter Poole Ext.—Poles & Cross Arms, 
3-25-59, Div. 1. 

26.74 Question which must be answered here is whether removal of 
considered restrictions would accomplish economies and needed improve- 
ments in petitioner’s rail service without institution of new competitive 
service that would seriously endanger operations of presently authorized 
independent motor carriers. 69 M. C. C. 335. MC-86687 & Sub Nos. 38 
& 39, a ane R. Co.—Petition for Modification of Ctfes, . 

- , 4-22-59, Div. 1. 
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26.75 Water Carriers 


26.75 Evidence fairly establishes that grant of authority sought would 
materially alter competitive situation in favor of applicant and would clearly 
defeat restrictive purpose of sec. 303(b) to protect regulated carriers from 
form of transportation which is noncompetitive when conducted within limi- 
tations of that exemption. W-630, Sub 9, A. L. Mechling Barge Lines, Inc. 
Ext.—Gulf Intracoastal Waterway, cons ie , 4-2-59, Div. 1. 


26.77 Forwarders 


26.77 No shipper witnesses presented evidence at hearing in support 
of application, and applicant admits that their absence was due to fact that 
volume of traffic involved is so small that expense of bringing witnesses to 
hearing was not justified. This admission of applicant, coupled with testi- 
mony of existing carriers that volume of available traffic from considered 
origin area to Mont. is very small, raises serious doubts as to assurance of 
continued stable operation if this authority is granted. FF-56, Sub 38, 
re =" Freight Ext.—Southern Calif. to Mont., .... I. C. C. ...., 
4-20-59, Div. 1. 


26.79 Lack of Carrier Protestants 


26.79 Fact that connecting carriers did not appear in opposition to 
application is reasonable in view of fact that their service has neither been 
requested nor used by supporting shipper; and absence of evidence regarding 
their operations does not relieve applicant of its burden of showing that 
existing service is inadequate, where, as here, available motor carrier service 
has not been investigated by shipper and shipper has not sought to use 
either single or joint-line service. MC-114019, Sub 18, Emery Transp. Co. 
Ext.—Adams County, Pa., 4-2-59, Div. 1 


27. Disposition of Applications 
27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


Chicago, M., St. P. & P. R. Co.—Trackage Rights, etc.—Chicago & N. W. 
Ry. Co., F. D. 20465, 4-17-59. 


Illinois Term. R. Co.—Abandonment, etc.—Grandview-Decatur, Ill., F. D. 
20481, 3-26-59. 


27.2 Motor Bus Operations 


27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Lackawanna Taxicab Co., Inc., MC-117202, Com. Car. App., 3-26-59. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1: 
Alterman Transport Lines, Inc., MC-107107, Sub 101, Ala. & La., 3-31-59. 
Boat Carrier Corp., MC-117116, Sub 1, Com. Car. App., 3-31-59. 
Bradshaw, R. W., MC-116410, Sub 4, New Furniture, 3-26-59. 


Bulk Motor Transport, Inc., MC-115757, Sub 4, Three States (Kan., Mo., 
GU.a, ocsc ee Go S , 8-26-59. 


Champ, L. B., MC-117399, Sub ek: Cee. Boe, .... BG. Ge scacs 
4-6-59. 


Coker, R. J., MC-115691, Sub 6, Fibre Pipe, .... M. C. C. , 4-14-59. 
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27.31 Granted (Continued) 


Dealers Transit, Inc., MC-4405, Sub 309, Savannah, Ga., 4-27-59. 
Kansas City, Kan., Sub 310, 3-31-59. 
er — Furniture Service, Inc., MC-87966, Sub 7, New Furniture, 
Gregerson, LaVerne, MC-117563, Com. Car. App., 3-31-59. 
Hatch Co., W. S., MC-109689, Sub 56, Ariz., 4-6-59. 
Hershey, D. K., MC-56167, Sub 2, Stone, 3-24-59. 


James, Clifford & Effie, MC-34600, Sub 1, Feed, 
Prior report, 9-17-58, modified. 


Johnson, D. P. & Corrine R., MC-29736, Sub 7, Lumber & Cement, 4-20-59. 
Jones, H. N., & D. A. Prichard, MC-117456, Com. Car. App., 3-26-59. 
Kreider Truck Service, Inc., MC-114194, Sub 16, Lard Oils, 4-23-59. 
Lofftus & Sons, Everett, MC-117691, Com. Car. App., 4-22-59. 

Miller, Inc., Eldon, MC-92983, Sub 258, Valley Park, Mo., 3-31-59. 
Petroleum Carrier Corp., MC-103378, Sub 103, Pace, Fla., 4-2-59. 
saaceiesytt we & Builders’ a Ltd., MC-117508, Com. Car. App., 


Pioot Transfer Co., Inc., MC-59150, Sub 9, Lumber, 

3-31-59. 
Poole, Walter, MC-115162, Sub 40, Poles & Cross Arms, 3-25-59. 
Refrigerated Food Exp., Inc., MC-113843, Sub 30, Erie, Pa., 4-1-59. 
Robertson Tank Lines, Inc., MC-116077, Sub 32, Petroleum to La., 4-6-59. 
Santa Fe Trail eae Co., MC-30605, Sub 101, Pampa, Texas, .... M. C. C. 


Shaffer Trucking, Inc., MC-114569, Sub 18, Milton, Pa., 4-8-59. 

Union Transfer Co., MC-58948, Sub 79, S. Torrington, Wyo., 4-20-59. 

Van Beekum, Inc., C. J., MC-117149, Com. Car. App., 3-31-59. 

York Interstate Trucking, Inc., MC-113779, Sub 77, Petroleum Wax, 4-22-59. 

27.82 Denied 
27.32 Applications by Motor Truck Common Carriers for New or 

Extended Operations Denied by Division 1, except as otherwise stated: 

Beaufort Transfer Co., MC-78400, Sub 8, Kansas City, Kan., 3-31-59. 

Bend-Portland Truck Service, Inc., MC-23976, Sub 9, Explosives, 3-25-59. 

Black, J. F., MC-113524, Sub 16, Havre de Grace, Md., 3-27-59. 

Painesville (Ohio), Sub 17, 3-27-59 (embraced in Sub 16). 
Boutell ae ge Co., Inc., F. J., MC-3468, Sub 138, Cadillacs & Buicks, 
M. C. C. ,» 4-10-59, Commission. Prior report, 76 M. C. C. 

795, reversed. 

Chambers, W. M., MC-107002, Subs 127 & 128, From & to Mobile, Ala., 
4-2-59 (embraced in MC-103378, Sub 103). 

Champ, L. E., MC-117399, Sub 2, Com. Car. App., .... M. C. C. » 4-6-59 
(embraced in MC-117399, Sub 3). 

moar Oe Inc., MC-27970, Sub 31, Tuscola, II1., 

Consolidated Freightways, Inc., MC-42487, Sub 337, Adhesives, 4-8-59. 

Crown Motor Freight Co., MC-48957, Sub 19, Cellulose Film, 3-26-59. 

Dallas & Mavis Fwdg. Co., Inc., MC-29886, Sub 88, Galion, Ohio, ... 
M. C. C. , 4-10- 59, Commission. Prior report, 72 M. C. C. 653, 
reversed. 

Deaton Truck Line, Inc., MC-11207, Sub 193, Composition Pipe to Points 
in Southern Miss., 3-31-59. 
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27.32 Denied (Continued) 

Detroit-Pittsburgh Motor Freight, Inc., MC-37473, Sub 19, Asphalt Roofing, 
sans Wie te Ge occey See 

Fiorot Trucking, MC-52729, Sub 16, Stone, 4-22-59. 

Floyd & Beasley Transfer Co., Inc., MC-18088, Sub 24, Textile Mill 


Supplies, .... M. C. C. ...., 3-30-59. Prior reports 72 M. C. C. 61 
and 76 M. C. C. 475. 


Glendenning Motorways, Inc., MC-43475, Sub 40, Minot, .... 
3-24-59, Commission (embraced in MC-F-6368). 

Indianhead Truck Line, Inc., MC-108449, Sub 75, Asphalt, 4-14-59. 

Johnson & Son, Inc., MC-117396, Com. Car. App., .... M. C. C. 
3-30-59. 

Jones, Jr., Isaac, MC-17091, Sub 5, Philadelphia, Pa., 3-25-59. 


Jones, R. G., MC-111177, Kan., .... M. C. C. ...., 4-6-59 (embraced in 
MC-117399, Sub 3). 


Macy, R. E., MC-116885, Sub 2, Cont. Car. App., ....M.C.C. ...., 3-27-59. 
McClendon Trucking Co., Inc., Glenn, MC-52704, Sub 36, Texas, 3-27-59. 


Miller, Inc., Eldon, MC-92983, Sub 311, Asphalt, 4-14-59 (embraced in 
MC-108449, Sub 75). 


Miller, P. J., MC-115859, Cont. Car. App., .... M. C. C. ...., 4-2-59 (now 
renumbered MC-50493, Sub 7). Prior report, 3-4-58. 

Miller Transp., Inc., MC-78712, Sub 5, Danville, Ill., 4-2-59. 

Miller Transporters, Ltd., MC-111159, Sub 59, Ind., 3-27-59. 

Morgan, J. R., MC-13964, Sub 2, Horses, 4-2-59. 

Morse, Harold, & H. J. Holien, MC-107353, Sub 9, Portland, Oregon, 3-25-59. 

Nelms, Eugene, MC-95627, Sub 20, Malt Beverages, 3-31-59. 


Overnite Transp. Co., MC-109533, Sub 9, Conversion to Regular Routes, 
wee eee CD 


Rogers Cartage Co., MC-64932, Sub 244, South Bend, Ind., 3-25-59. 


Ruan Transport Corp., MC-107496, Sub 115, South Bend, Ind., 3-25-59 
(embraced in MC-64932, Sub 244). 


Schulz, G. W., MC-117225, Com. Car. App., 3-25-59 (embraced in MC-17091, 
Sub 5). 


Shaw, Willis, & Ellis Bogan (now retitled Willis Shaw Frozen Exp., Inc.), 
MC-117119, Sub 1, Frozen Foods, 4-7-59. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1, except as otherwise noted: 
Bailey, Clyde, & M. C., MC-117485, Sub 1, Cont. Car. App., 4-2-59. 
Emery Transp. Co., MC-114019, Sub 18, Adams County, Pa., 4-2-59. 
Ill., Sub 19, 4-2-59 (embraced in Sub 18). 
Fox-Smythe Transp. Co., MC-106213, Sub 9, El Paso (Texas), .... M. C. C. 
...., 4-10-59, Commission. Prior report, 5-15-58, affirmed. 
Peck, F. A., MC-116181, Cont. Car. App., .... M.C. C. ...., 4-20-59, Com- 
mission. Prior report, 72 M. C. C. 337, affirmed. 


Snow Trucking Co., MC-117486, Sub 1, Niagara Falls, N. Y., .... M. C. C. 
w eee, 4-28-59. 


Stroud, J. L., MC-117545, Cont. Car. App., 4-8-59. 


Subler Trucking, Inc., Carl, MC-109761, Sub 7, Austin & Owatonna, Minn., 
M. C. C. ...., 4-20-59, Commission. Prior report, 77 M. C. C. 


145 ; reversed. 
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27.42 Denied 
27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 
Dunbar Armored Service Inc., MC-114772, Sub 3, Washington, D. C., 3-26-59. 
La ee. MC-108448, Sub 8, Dairy Products, 
Messick, Inc., H., MC-623, Sub 20, Various States, 4-2-59. 
Potts, B. L., MC-117502, Cont. Car. App., 3-30-59. 
Williams, L. Z., MC-117388, Cont. Car. App., 3-31-59. 


Yiengst, R. D., MC-117308, Com. Car. App., .... M. C. C. » 4-17-59. 
Prior report, 78 M. C. C. 96, reversed. 


27.5 Water Carrier Operations 


27.52 Denied 


27.52 —— by Water Carriers for New or Extended Operations 
Denied by Div. 1: 


—— ‘nad Lines, Inc., A. i, W-630, Sub 9, Gulf Intracoastal Water- 
I. C. C. 


27.6 ‘Sete Operations 
27.62 Denied 


27.62 1-3-8 by Freight Forwarders for New or Extended Opera- 

tions Denied by Div. 1: 

Superior Fast Freight, FF-56, Sub 3, Southern Calif. to Mont., .... 1. C. C. 
, 4-20-59. Prior report, 12-4-57. 


28. Transfer, Modification or Revocation 


28.1 Transfer 
28.11 Successor Business Unit 


28.11 Transfer to United Freight Forwarders, Inc., of amended permit 
and order dated July 26, 1945, issued in FF-129 and FF-129, Sub 1, to J. T. 
O’Malley, an individual, doing business as Northwestern Fwdg. Co., approved 
in part. Conditions prescribed. F. D. 20242, United Freight Forwarders, 
Inc.—Permit Transfer—J. T. O'Malley, 4-22-59, Div. 4. 


28.13 Dormant 


28.13 Fact that rate publications are not all-inclusive of points in each 
state authorized to be served creates no presumption that rights to points not 
so included are dormant. See 2501. C. C. 670 (674). 


However, in instant proceeding transferor does not have on file effective 
tariff publications for certain states. Nor does record disclose any tangible 
evidence either as to handling of past shipments or of any active solicitation 
on part of transferor by which it can be concluded that freight forwarder 
operations have been conducted by him in such states. Under circumstances, 
transferor’s operating rights as freight forwarder in those states are dormant. 
F. D. 20242, United Freight Forwarders, Inc.—Permit Transfer—J. T. 
O'Malley, 4-22-59, Div. 4. 


28.2 Modification 
28.22 Correction of Errors 


28.22 MC-21571, Sub 22, Scherer Freight Lines, Inc. Ext.—Alternate 
Routes—Mt. Pulaski, 4-22-59, Div. 1. (Please See 18.57, Same Title). 
28.23 Remove Restrictions 

28.23 Modification of conditions attached to petitioner’s certificates 


found justified in certain respects. Issuance of amended certificates author- 
ized upon compliance by petitioner with certain conditions, and petition in 
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all other respects denied. Prior reports, 17 M. C. C. 413; 28 M. 
34 M. C. C. 441; and 47 M. C. C. 433. MOC-86687, Sub Nos. 33 & 
board Air Line R. Co.—Petition for Modification of Ctfes, .... M. C. 
4-22-59, Div. 1. 


28.3 Revocation 
28.33 Continuous and Adequate Service 


28.33 Defendants, by not offering year-around joint service are per- 
haps susceptible, in appropriate revocation proceeding, to charge of not 
rendering reasonably continuous service, but in this proceeding there is 
neither necessary evidence, nor proper procedural basis to make such finding. 
MC-C-2131, Monumental Motor Tours, Inc. v. Greyhound Corp., .... M. C. C. 

, 3-31-59, Div. 1. 


29. Abandonment 
29.0 Generally 


29.01 Line of Railroad 


29.01 Decision herein rests principally upon record of past operating 
results and prospects of future improvement, if any, weighed against proved 
need of users of applicant’s carrier service and effect of proposed abandon- 
ment upon public generally. F. D. 20240, Jay St., Connecting R.—Abandon- 
ment—Entire Line, Brooklyn, N. Y., .C. C. , 4-13-59, Commission. 


29.03 Passenger Train Service 


29.03 Upon investigation, found that operation of commuter passenger 
trains Nos. 9 and 12, between Pass Christian, Miss. and New Orleans, La., 
including said points, is required by public convenience and necessity and 
continued operation thereof will not unduly burden interstate commerce. 
Such service ordered continued for period of one year from date hereof. 
Investigation ordered discontinued. 


If appraisal of prospects is more optimistic than is justified, carrier 
would be able to exercise its right to file another discontinuance notice based 
upon one year’s experience of reduced commuter train service. F. D. 20430, 
Louisville & N. R. Co.—Discontinuance of Service—Ocean Springs, Miss.- 
New Orleans, La., .... I. C. C. , 4-22-59, Div. 4. 


29.03 In State of New Jersey v. United States, 168 F. Supp. 324 
(Affirmed in 359 U. S. 27 on March 2, 1959), court upheld constitutionality 
of sec. 13a(1). 

Paragraph 1 of sec. 13a of Act is clear and unambiguous as to conditions 
under which railroads may discontinue trains and ferries, and there is no 
warrant for imposition of additional conditions or restrictions. 


Upon investigation, found that operation by Minneapolis, St. P. & S. S. 
M. R. Co. of passenger trains between Minneapolis, Minn. and Enderlin, N. 
Dak. is not required by public convenience and necessity and continued 
operation thereof will unduly burden interstate commerce. Investigation 
ordered discontinued. F. D. 20400, Minneapolis, St. P. & 8S. S. M. R. Co.— 
Discontinuance of Service—Minneapolis, Minn.-Enderlin, N. Dak., 

, 4-2-59, Div. 4. 

29.03 Upon investigation, found that operation by Minneapolis, St. P. 
& S. S. M. R. Co. of passenger trains Nos. 64 and 65, between Thief River 
Falls, Minn., and Duluth, Minn., and Superior, Wis., is not required by pub- 
lic convenience and necessity and continued operation thereof will unduly 
burden interstate commerce. Investigation ordered discontinued. F. D. 
20407, Minneapolis, St. P. & S. S. M. R. Co.—Discontinuance of Service— 
Thief River Falls, Minn., Duluth, Minn. & Superior, Wis., 4-13-59, Div. 4. 

29.03 Record shows that relatively large number of people residing at 
East Chatham and points along Central’s line west thereof depend upon 
Beeliner service to transport them to and from their places of employment 





1092 I. C. C. PRACTITIONERS’ JOURNAL 





at Albany. Obviously there is definite and substantial public need for this 
service and it should be continued unless loss resulting therefrom will con- 
stitute undue burden on Central. 


Upon investigation, found that operation of passenger trains Nos. 495 
and 496 between East Chatham, N. Y. and Albany, N. Y., is required by 
public convenience and necessity and continued operation thereof will not 
unduly burden interstate commerce. Such service ordered continued for 
period of one year from date hereof. F. D. 20435, New York Central R. Co. 
—Discontinuance of Service—Albany, N. Y.-Pittsfield, Mass., .... I. C. C. 
«+e, 4-13-59, Div. 4. 


29.03 Upon investigation, found that operation by Northern Pac. Ry. 
Co. of passenger trains Nos. 3 and 4, between Mandan, N. Dak. and Glendive, 
Mont., is not required by public convenience and necessity and continued 
operation thereof will unduly burden interstate commerce. Investigation 
ordered discontinued. F. D. 20415, Northern Pac. Ry. Co.—Discontinuance 
of Service—Mandan, N. Dak.-Glendive, Mont., 4-14-59, Div. 4. 

29.03 In making determination, burden imposed on carrier and ulti- 
mately on interstate commerce must be considered in direct relation to need 
for service and need for service might under some circumstances warrant 
continuation of service at a loss. But, where, as here, financial losses from 
cperation in question have been substantial over extended period, and since 
there is nothing in record to indicate that there will be any increase in traffic 
in future, further operation of trains 111 and 112 is not warranted. 

Upon investigation, found that operation by Northern Pac. Ry. Co. of 
passenger train between Staples, Minn. and Oakes, N. Dak., is not required 
by public convenience and necessity and continued operation thereof will 
unduly burden interstate commerce. Investigation ordered discontinued. 
F. D. 20414, Northern Pac. Ry. Co.—Discontinuance of Service—Staples, 
Minn.-Oakes, N. Dak., 4-13-59, Div. 4. 


29.1 Jurisdiction 


29.10 Generally 


29.10 Commission’s order of Dec. 17, 1958, instituting investigation 
herein and requiring continuation of operation of trains for period not to 
exceed four months represents full extent of its power to prevent proposed 
discontinuance, unless and until upon hearing, investigation supports find- 
ing that operation under consideration is required by public convenience 
and necessity and will not unduly burden interstate or foreign commerce. 
See 168 F. Supp. 324, affirmed by Supreme Court in 359 U. S. 27, March 2, 
1959. F. D. 20430, Louisville & N. R. Co.—Discontinuance of Service— 
Ocean Springs, Miss.-New Orleans, La., .... I. C. C. ...., 4-22-59, Div. 4. 


29.10 Sec. 13a(1) of Act was upheld by U. S. District Court for District 
of New Jersey, Nov. 25, 1958, in State of New Jersey v. United States, 168 F. 
Supp. 324. Its decision was affirmed by U. S. Supreme Court March 2, 1959. 
Motion to dismiss on grounds that Commission has no jurisdiction in matter 
is overruled. F. D. 20407, Minneapolis, St. P. & S. S. M. R. Co.—Discontinu- 
ance of Service—Thief River Falls, Minn., Duluth, Minn. & Superior, Wis., 
4-13-59, Div. 4. 

To Same Effect: 


F. D. 20414, Northern Pac. Ry. Co.—Discontinuance of Service— 
Staples, Minn.-Oakes, N. Dak., 4-13-59, Div. 4. 


29.11 Intrastate Operations 


29.11 Train 495 originates at Pittsfield, a point in Mass., and termi- 
nates at Albany, a point in N. Y., and train 496 is operated between these 
points in reverse direction. Accordingly, these trains definitely fall within 
specifications provided in sec. 13a(1). Fact that nearly all of passengers 
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riding these trains are traveling between points in single state is not ma- 

terial. Motion to dismiss is overruled. F. D. 20435, New York Central R. 

Co.—Discontinuance of Service—Albany, N. Y.-Pittsfield, Mass., .... I. C. C. 
, 4-13-59, Div. 4. 


29.14 Trackage Rights 


29.14 Same conclusions on facts and law would justify permitting 
physical abandonment of line herein by lessor of railroad properties, if such 
lessor were subject to jurisdiction of Commission and therefore was obligated 
to continue lessee’s carrier operations, unless legally relieved of that re- 
quirement. 257 I. C. C. 1 (7) is not valid precedent for requiring that 
Famous continue operations of applicant unless it decides to apply to abandon 
railroad properties. F. D. 20240, ey St. Te R.—Abandonment— 
Entire Line, Brooklyn, N. Y., .... I. C. C. 4-13-59, Commission. 


29.2 sean Granted 
29.20 Generally 


29.20 After line is abandoned, street and loading space presently not 
available for truck use will provide additional facilities for handling of ship- 
ments by highway vehicles. Sufficiency of such public facilities represents 
one of various facets of public convenience and necessity considered in de- 
termination of whether proposed abandonment should be permitted. It 
would be unreasonable to require operation of applicant’s line at substantial 
annual deficits merely to provide means of alleviating conditions of con- 
gestion of city streets. F. D. 20240, Jay St. Connecting R.—Abandonment— 
Entire Line, Brooklyn, N. Y., .... I. C. C. , 4-13-59, Commission. 


29.20 While abandonment will result in some inconvenience and per- 
haps higher costs to shippers, applicant cannot be expected to continue 
unprofitable operations indefinitely to enable industries served to operate 
profitably. F. D. 20271, Maine Central R. Co.—Abandonment—Waukeag 
Branch, 4-17-59, Div. 4. 


29.20 Revenues herein involved would fall far short of meeting ex- 
penditures required for rehabilitation of branch and construction, operation 
and maintenance of lift bridge. Under those circumstances such expendi- 
tures would be wasteful. 315 U. S. 381, 385. F. D. 20425, Missouri Pac. 
R. Co.—Abandonment—Heyser-Austwell Branch, 4-22-59, Div. 4. 


29.22 Earnings of Involved Line 


29.22 In view of findings that annual deficit incurred by commuter 
trains, in terms of out-of-pocket results proved on record, is nearer $50,000 
than $90,000 shown by carrier, and finding that there is reasonable probabil- 
ity that total revenues from operation of trains might be increased by 
establishment of moderately higher commuter fares, public convenience and 
necessity would be served by continuance of operation of commuter trains 
to and from points that are reasonably well utilized by regular commuters, 
and such continuance would not constitute undue burden on interstate or 
foreign commerce. F. D. 20430, Louisville & N. R. Co.—Discontinuance of 
Service—Ocean Springs, Miss.-New Orleans, La., .... I. C. C. , 4-22-59, 
Div. 4. 


29.22 Even though carrier is relatively prosperous, Commission would 
not be warranted in requiring continued operation at loss when there is 
almost total absence of passenger traffic and reasonably adequate substitute 
service can be provided as to other traffic handled on trains. F. D. 20407, 
Minneapolis, St. P. & S. S. M. R. Co.—Discontinuance of Service—Thief 
River Falls, Minn., Duluth, Minn, & Superior, Wis., 4-13-59, Div. 4. 

29.22 In 2571. C. C. 785 (792) unprofitable operation of short branch 
lines was referred to as infection which might spread as cancerous growth 
and sap strength of entire system. F. D. 20415, Northern Pac. Ry. Co.— 
Discontinuance of Service—Mandan, N. Dak.-Glendive, Mont., 4-14-59, Div. 4. 
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29.22 In 254 I. C. C. 745, 761, involving proceeding under sec. 1(18- 
20) of Act, Commission stated that losses from branch operation “are in- 
evitably burden on interstate commerce, whether at particular time system 
as whole is profitable or unprofitable.”” This statement is equally applicable 
to case involving discontinuance of service under sec. 13a(1). See also 
257 I. C. C. 785. KF. D. 20414, Northern Pac. Ry. Co.—Discontinuance of 
Service—Staples, Minn.-Oakes, N. Dak., 4-13-59, Div. 4. 


29.23 System Earnings 


29.23 Weight of factor of undue burden must be determined in regard 
to general fiscal position of carrier’s system. As indicated previously herein, 
carrier is generally strong railroad whose prospects in industry are relatively 
bright. F. D. 20430, Louisville & N. R. Co.—Discontinuance of Service— 
Ocean Springs, Miss.-New Orleans, La., .... I. C. C. ...., 4-22-59, Div. 4. 


29.23 Factors, among others, to be considered in case of this nature, 
are population of communities served, use made by public of service sought 
to be discontinued, other available transportation services in area, and 
financial losses sustained by carrier in providing service. 271 U. S. 153. 
Under certain circumstances and to limited extent, prosperity of carrier as a 
whole may be factor to be weighed. Of course, no one factor, standing alone 
is controlling, or in any manner decisive. Under circumstances existing 
here, fact that carrier’s system operations are profitable is entitled to little 
weight. F. D. 20414, Northern Pac. Ry. Co.—Discontinuance of Service— 
Staples, Minn.-Oakes, N. Dak., 4-13-59, Div. 4. 


29.25 Lack of Need 


29.25 Although some witnesses contended that passenger service would 
be used more if carrier provided modern facilities, this is not decisive in 
this proceeding so long as facilities furnished are reasonably adequate for 
type of service involved. Neither present nor prospective traffic in area 
justified purchase of expensive passenger car for use on this run. F. D. 20414, 
Northern Pac. Ry. Co.—Discontinuance of Service—Staples, Minn.-Oakes, N. 
Dak., 4-13-59, Div. 4. 


29.3 Determination of Earnings 


29.30 Generally 


29.30 Record of applicant’s operating deficits in past and likelihood of 
operating deficits in future overbalance proof of record which supports con- 
tentions of protestants in respect of applicant’s financial condition. 

Decisions on merits of abandonment applications are tried adequately 
on basis of financial experiences for recent years only, and results of appli- 
cant’s operations or transactions prior to reasonably recent period are not 
determinative. Similarly, alleged unfair dealings affecting intercorporate 
actions which do not reflect upon railroad’s actual operating results are not 
relevant, and admission of detailed evidence in that vein is not required. Such 
matters are not of controlling importance in considering whether present 
and future public use of carrier’s facilities by public does or does not permit 
proposed abandonment. 257 I. C. C. 81 (87). F. D. 20240, Jay St. 
Connecting R.—Abandonment—Entire Line, Brooklyn, N. Y., .... I. C. C€. 
...., 4-13-59, Commission. 


29.31 Revenues 


29.31 Coach passenger revenues, including interline and cash fares, 
are computed on basis of average rate per passenger-mile accruing from 
coach fares over carrier’s system, applied to passenger-miles generated by 
revenue passengers using commuter trains developed from daily reports of 
conductors. Results so computed should represent reasonably correct totals. 
F. D. 20480, Louisville & N. R. Co.—Discontinuance of Service—Ocean 
Springs, Miss.-New Orleans, La., .... I. C. C. ...., 4-22-59, Div. 4. 
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29.31 Central’s estimate of revenues based on system averages appears 
to be low and no consideration was given therein to additional revenues 
which might be produced by increasing fares to levels existing on other 
portions of its system. In this instance an increase in fares appears logical 
and Central should at least make effort in that regard before seeking to 
discontinue service. F. D. 20485, New York Central R. Co.—Disconti 
of Service—aAlbany, N. Y.-Pittsfield, Mass., .... I. C. C. , 4-13-59, Div. 4. 


29.32 Expenses of Involved Line 


29.32 Costs of crew wages as shown reflect actual payments to em- 
ployees engaged in operating trains, plus vacation allowances equivalent to 
four percent of wages involved, and payroll taxes actually paid by carrier. 
Locomotive expenses are computed upon average annual costs per passenger 
diesel unit-mile applied to number of such units produced by commuter 
trains. Passenger car repairs and supplies are similarly determined upon 
average annual cost per passenger train-mile. Expenses for personal injur- 
ies and livestock damages are computed upon average annual cost per pas- 
senger train-mile. Foregoing processes of determining out-of-pocket costs 
present reasonable approximations similar to those used in abandonment 
proceedings and in general are acceptable in train discontinuance cases under 
sec. 13a(1) of Act. 


Among expenses shown is proportion of annual costs of maintaining 
trackage and structures utilized by commuter trains, based upon 47 percent 
of total maintenance expenses charged to passenger service, applied upon 
basis of ton-miles operated by these trains in relation to total ton-miles 
operated in conjunction with facilities under consideration. That percentage 
is adopted from study published Feb. 15, 1958, by engineering section of 
Commission’s bureau of valuation for information purposes, which indicates 
that it is proportion of maintenance costs affected by traffic changes, and 
therefore represents long-term savings. Savings of that nature are not out- 
of-pocket expenses in terms of costs which would be eliminated as conse- 
quence of discontinuance of two specific daily passenger trains. Savings 
attributed to this item are too conjectural to be given any substantial weight 
in consideration of carrier’s proposal. F. D. 20430, Louisville & N. R. Co.— 
Discontinuance of Service—Ocean Springs, Miss.-New Orleans, La., 

, 4-22-59, Div. 4. 


Central has duty to first attempt to reduce its costs before dis- 
continuing service. Considering relatively short distance involved in this 
operation, it is reasonable to believe that Central could conserve its revenue 
from these trains by using two men instead of three men thereon. If this 
were done and fares increased as indicated above, loss resulting from this 
operation, if any, would be small. F. D. 20435, New York Central R. Co.— 
Discontinuance of Service—Albany, N. Y.-Pittsfield, Mass., .... 
4-13-59, Div. 4. 


29.32 All other expenses were determined on mileage basis at system 
costs or other appropriate bases. F. D. 20400, Minneapolis, St. P. & S. 8S. 
M. R. oe eee of Service—Minneapolis, Minn.-Enderlin, N. Dak., 
waa » ow & , 4-2-59, Div. 4. 





29.34 Tax saving from retirement of line is not matter which will be 
considered in determining public need for line. See 254 I. C. C. 767 (778). 
F. D. 20271, Maine Central R. Co.—Abandonment—Waukeag Branch, 4-17- 
59, Div. 4. 


29.4 Economic Effect 


29.40 Generally 


29.40 Commission’s duty is to weigh relative advantages of public’s 
continuing need for applicant’s service in view of compounded financial dif- 
ficulties of railroad enterprise. Nevertheless, even if losses to business com- 
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munity would seem to outweigh burden upon applicant, consideration also 
must be given to how long this carrier may be required by Commission’s 
authority to continue interstate operations at loss. See 251 U. S. 396. 
F. D. 20240, Jay St. Connecting R.—Abandonment—Entire Line, Brooklyn, 
N. ¥., .... I. C0. C. ...., 4-18-59, Commission. 


29.40 Repeated fears that there would be adverse side effects, such as 
lower real estate values, disruption of debt and tax structures of some com- 
munities, increased highway hazards, and loss of business activity within 
communities served by trains, are entitled to only slight consideration and 
are not determinative of public convenience and necessity. F. D. 20430, 
Louisville & N. R. Co.—Discontinuance of Service—Ocean Springs, Miss.- 
New Orleans, La., ....I.C.C. ...., 4-22-59, Div. 4. 

29.40 Responsibility for adequacy of mail service is not burden of 
railroad. F. D. 20407, Minneapolis, St. P. & S. S. M. R. Co.—Discontinuance 
of Service—Thief River Falls, Minn., Duluth, Minn. & Superior, Wis., 
4-13-59, Div. 4. 

29.40 Possibility of less frequent mail service was major concern of 
much of opposition to proposed discontinuance. However true this may be, 
adequacy of mail service is not responsibility of carrier. F. D. 20414, North- 
ern Pac. Ry. Co.—Discontinuance of Service—Staples, Minn.-Oakes, N. Dak., 
4-13-59, Div. 4. 


29.41 Service 


29.41 Testimony adduced showing that adequate special equipment for 
unloading tank cars is not available at any railhead convenient to processor’s 
plant, indicates that hardship would be suffered by shipper. However, as 
with every element of public convenience and necessity, effect upon that 
shipper must be viewed in light of entire record. F. D. 20240, Jay St. Con- 
necting R.—Abandonment—Entire Line, Brooklyn, N. Y., ....1I.C.C....., 
4-13-59, Commission. 


29.45 Employees 
29.45 Same conditions for protection of employees as those set forth 


in 257 I. C. C. 700 imposed. F. D. 20463, Chesapeake & O. Ry. Co.— 
Abandonment (Por.)—Seng Creek Branch, 3-24-59, Div. 4. 

To Same Effect: 

F. D. 20465, Chicago, M., St. P. & P. R. Co.—Trackage Rights, etc.— 
Chicago & N. W. Ry. Co., 4-17-59, Div. 4. 

F. D. 20481, Illinois Term. R. Co.—Abandonment, etc.—Grandview- 
Decatur, Ill., 3-26-59, Div. 4. 

F. D. 20271, Maine Central R. Co.—Abandonment—Waukeag Branch, 
4-17-59, Div. 4. 

F. D. 20425, Missouri Pac. R. Co.—Abandonment—Heyser-Austwell 
Branch, 4-22-59, Div. 4. 

F. D. 20486, New York Central R. Co.—Abandonment (Por.)—Ontario 
Branch, 4-13-59, Div. 4. 

F. D. 20483, New York Central R. Co.—Abandonment (Por.)—Rome 
Branch, 4-13-59, Div. 4. 

F. D. 20504, Northern Pac. Ry. Co.—Abandonment—Red Lake Falls 
Branch, 4-10-59, Div. 4. 

F. D. 20532, Reading Co.—Abandonment (Por.)—Ashland Upper Route 
Branch, 4-21-59, Div. 4. 

F. D. 20533, Reading Co.—Abandonment (Por.)—Catasauqua & Fogels- 
ville Branch, 4-21-59, Div. 4. 

F. D. 20497, St. Louis-S. F. Ry. Co.—Abandonment (Por.)—Girard 
Branch, 4-24-59, Div. 4. 

F. D. 20249, Texas & N. O. R. Co.—Abandonment (Por.)—Breaux 
Bridge Subdivision, .... I. C. C. ...., 4-21-59, Div. 4. 
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29.45 Employee representatives have right to be heard in discontinu- 
ance proceedings, but sec. 13a(1) does not empower Commission to impose 
any conditions or restrictions upon proposed discontinuance of services, ex- 
cept that upon prescribed findings of fact continuation or restoration of serv- 
ice in question, in whole or in part, may be required for period not to ex- 
ceed one year. F. D. 20430, Louisville & N. R. Co.—Discontinuance of serv- 
ice—Ocean Springs, Miss.—New Orleans, La., .... I. C. C. ...., 4-22-59, 
Div. 4. 

29.45 Commission has no power to impose conditions for protection 
of railway employees who may be adversely affected as result of discontinu- 
ance of passenger service under sec. 13a(1). F. D. 20400, Minneapolis, St. 
P. & S. S. M. R. Co.—Discontinuance of Service—Minneapolis, Minn.-End- 
erlin, N. Dak., ....I.C.C. ...., 4-2-59, Div. 4. 


29.45 In determining whether or not operation involved in discontinu- 
ance of service proceeding is required by public convenience and necessity, 
consideration should be given to probable effect which discontinuance would 
have upon employees. In this case, consideration has been given to this 
factor, but probable adverse effect upon carrier’s employees, when considered 
with other factors present, does not justify findings which are required 
before continuance of operations under consideration may be ordered. 
F. D. 20414, Northern Pac. Ry. Co.—Discontinuance of Service—Staples, 
Minn.-Oakes, N. Dak., 4-13-59, Div. 4. 


29.5 Balance of Convenience 


29.50 Generally 


29.50 Several patrons who regularly use applicant’s services would 
be appreciably injured if proposed abandonment takes effect. However, 
total number of carloads of traffic that those particular shippers and re- 
ceivers would offer applicant would not justify operations in terms of bal- 
ancing gross revenues and total operating expenses. F. D. 20240, Jay St. 
Connecting R.—Abandonment—Entire Line—Brooklyn, N. Y., . . & ©. 
....+, 4-13-59, Commission. 


29.50 Carrier is operating trains Nos. 5 and 6 at substantial losses, 
which far outweigh small public need and convenience of public, and con- 
tinued operation of such trains would impose undue burden upon interstate 
commerce. F. D. 20400, Minneapolis, St. P. & S. S. M. R. Co.—Discontinu- 
ance of Service—Minneapolis, Minn.-Enderlin, N. Dak., .... I. C. C. ...., 
4-2-59, Div. 4. 


29.8 Conditions 


29.81 Sale to New Operator 


29.81 Applicant required to sell any unit or units of its railroad 
operating equipment and any part of its own line, tracks, and other facili- 
ties connecting with industry sidetracks served by applicant or with any 
trackage hereinafter constructed to connect applicant’s line with that of 
New York Dock Ry., to any responsible person, firm, or corporation offering 
prior to effective date of certificate issued herewith to purchase equipment 
or facilities or any portion thereof necessary to substitute service of New 
York Dock Ry. for that of applicant at price not less than net salvage 
value of properties sought to be acquired. This condition does not contem- 
plate requiring sale or lease of right-of-way, except upon reasonable terms 
to be agreed upon by parties, and does not contemplate extension of effective 
date of certificate beyond date prescribed therein. Of course, it is antici- 
pated that applicant will attempt to prevail upon its stockowners to assure 
that sale or lease of properties now utilized by applicant would be available, 
consistent with described condition. In event that any person acquires any 
portion of line of applicant pursuant to said condition, appropriate appli- 
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cation should be filed under sec. 1(18) of Act for certificate of public con- 
venience and necessity permitting operations of such properties in interstate 
commerce, and, if arrangements require extension of lines of New York 
Dock Ry., that carrier would file application for appropriate authorization. 
F. D. 20240, “ed St. Connecting R.—Abandonment—Entire Line, Brooklyn, 
me We 00's . C. ...., 4-13-59, Commission. 


29.9 Disposition of Abandonment Applications 


29.91 Granted 

29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4, except as otherwise stated: 
Arkansas R. Co., F. D. 20469, Entire Line (Ark.), 17.8 miles, 4-10-59. 


Chesapeake & O. Ry. Co., F. D. 20463, (Por.) Seng Creek Branch (W. Va.), 
6.8 miles, 3-24-59. 


Chicago, M. & St. P. & P. R. Co., F. D. 20465, Trackage Rights, etc.— 
Chicago & N. W. Ry. Co., 4-17-59. 


Ilinois Term. R. Co., F. D. 20481, Grandview-Decatur, Ill., 41.4 miles, 
3-26-59. 


Jay St. ber ew R., F. D. 20240, Entire Line, Brooklyn, N. Y., 0.6 mile, 
« Ee Re Ge oc ccy Sb Eee Commission. 


Lehigh Valley nm. Cd., r. D. 20523, Ovid Branch (N. Y.), 2 miles, 4-20-59. 


Maine Central R. Co., F. D. 20271, Waukeag Branch (Maine), 8 miles, 
4-17-59. 


Missouri Pac. R. Co., F. D. 20425, Heyser-Austwell Branch (Texas), 16.42 
miles, 4-22-59. 


New York Central R. Co., F. D. 20486, Ontario Branch (N. Y.), 13.7 miles, 
4- fs 


Rome Branch (N. Y.), F. D. 20483, 5.21 miles, 4-13-59. 


Northern Pac. Ry. Co., F. D. 20504, (Por.), Red Lake Falls Branch (Minn.), 
10.25 miles, 4-10-59. 


Reading Co., F. D. 20532, Ashland Upper Route Branch (Pa.), 3.46 miles, 
4-21-59. 


Catasauqua & Fogelsville Branch (Pa.), F. D. 20533, 0.68 mile, 
4-21-59. 


St. Louis-S. F. Ry. Co., F. D. 20497, (Por.) Girard Branch (Kan.), 7.8 miles, 


4-24-59, 
Texas & N. O. R. Co., F. D. 20249, (Por.)—Breaux Bridge Subdivision (La.), 
&.9 miles, .... 1. ©. G. ..0, &B1-89. 
3. FINANCE 


31. Jurisdiction 


31.3 Securities Subject to Authorization 
81.30 Generally 


31.30 No notes would be issued in connection with transaction, con- 
tract being only instrument representing indebtedness and as such would 
not appear to be security within meaning of sec. 214. See 65 M. C. C. 
641, 650. MC-F-6485, Transcon Lines—Pur.—Missouri-Oklahoma Exp., 
Inc., .... M. C. C. ...., 4-20-59, Commission. 
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31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 


31.40 New Haven desires to acquire certain diesel-electric locomotives 
under proposed agreement of conditional sale with manufacturer thereof 
and, upon lender’s advance to manufacturer of purchase price for locomo- 
tives, manufacturer will assign all its rights and interests in agreement to 
lender. Advance of purchase price by lender will constitute loan or advance 
made for purpose of aiding New Haven in financing acquisition of such 
locomotives under agreement of conditional sale and is therefore eligible for 
guaranty by Commission under provisions of secs. 502 and 503 of Act. 

In both F. D. Nos. 20372 and 20398 found that: (a) New York, N. H. 
& H. R. Co. is unable to obtain proposed advance and proposed loan on 
reasonable terms without guaranty under part V; (b) terms of advance 
and loan do not permit full repayment more than 15 years after date thereof; 
and (c) upon compliance with certain conditions herein set forth, prospec- 
tive earning power of New York, N. H. & H. R. Co., together with character 
and value of security pledged, furnishes reasonable assurance of its ability 
to repay loan within time fixed therefor and reasonable protection to United 
States. Further action on both applications deferred pending submission 
of requisite information on definitive rate of interest, and completion of 
applications by lender party or parties thereto. F. D. 20872, New York, 
N. H. & H. R. Co.—Loan Guaranty, .... I. C. C. ...., 3-25-59, Commission. 


32. Security Issues 


32.6 Sale of Issues 
32.60 Generally 


32.60 In view of amendments to articles of incorporation providing 
for elimination of all preemptive rights of shareholders and resolutions of 
board of directors, manner by which applicant proposes to sell its stock is 
within its managerial discretion, and Commission should not interfere with 
such discretion except for good cause. Applicant has stated its reasons for 
selling proposed stock to underwriters for resale to public, and such reasons 
or terms of sale are not found as being incompatible with public interest. 
F. D. 20478, North American Van Lines, Inc. Stock, 4-23-59, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 
33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 


Pennsylvania Co. (Del.)—-Control—Railroad Properties of Pennsylvania Co. 
(Pa.), F. D. 20473, 3-27-59. 


Southern Pac. Co.—Merger—Central Pac. Ry. Co., etc., F. D. 20445, 4-21-59. 
Wheeling & L. E. Ry. Co. Bonds, etc., F. D. 20409, 4-22-59. 


33.2 Additions & Betterments 


$3.21 Railroad Acquisition or Extension 


33.21 Issue of Securities for Acquisition or Extension of Railroad 
Authorized by Div. 4: 


Wheeling & L. E. Ry. Co. Bonds, etc., F. D. 20409, 4-22-59. 
33.3 Working Capital 


33.31 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized by Div. 4: 


North American Van Lines, Inc. Stock, F. D. 20478, 4-23-59. 
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33.5 Issues Incident to Unification 
33.51 Railroad 
33.51 Issue of Securities in connection with Financing of Stock Con- 


trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers Authorized by Div. 4: 


Pennsylvania Co. (Del.) Stock, etc., F. D. 20472, 3-27-59 (embraced in 
F. D. 20473). 


Seaboard Air Line R. Co. Stock, F. D. 20328, 3-26-59 (embraced in F. D. 
20296). 
33.53 Motor Truck—Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 

or Assets, or to Unification or Merger, Authorized by Div. 4: 

Indianhead Truck Line, Inc. Securities, F. D. 20294, 3-26-59 (embraced in 
MC-F-6967). 

33.54 Motor Truck—Denied 
33.54 Issue of Securities Incident to Acquisition of Control, Property 

or Assets, or to Unification or Merger, Denied by Div. 4: 

Interstate Motor Freight System—Notes & Stock, F. D. 20089, 3-25-59 
(embraced in MC-F-6822). 


33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in Connection with Stock Option Plan 
Authorized by Div. 4: 


McLean Trucking Co. Stock, F. D. 20545, 3-27-59. 
35. Corporate Reorganization 


35.3 Appointment of Trustee 
35.30 Generally 


35.30 Appointment of Lynn B. Coleman as successor trustee of prop- 
erties of Lackawanna & W. V. R. Co., debtor, ratified conditionally. F. D. 
16575, Lackawanna & W. V. R. Co. Reorganization, .... I. C. C. ...., 
4-20-59, Div. 4. 


4. SERVICE & OPERATIONS 
46. Safety 


46.3 Block Signals 
46.32 Automatic 


46.32 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as 
Amended: Application for modification of Signal Station 65 interlocking, 
Chatham, N. Y., and discontinuance of switching signals which are adjuncts 
to manual block system between Ghent and Chatham, N. Y., —— 
No. 28000, Sub 170, New York Central R. Co. BS-App. 14241, i Go &. 

«» 4- 10- 59, Div. 3. 


46.4 _Interlockers 
46.40 Generally 


46.40 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices under Paragraph (b), Sec. 25 of Act, as 
Amended: Removal of derails where grade from derail to crossing is de- 
scending is one factor that must be considered; but in number of cases where 
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Commission has permitted removal of derails, consideration was given not 
only to grade at crossing but also to traffic density, physical characteristics 
of crossing and type of equipment used and each case was determined by 
particular facts surrounding it. See 243 I. C. C. 586, and cited cases therein. 

Application of Gulf, C. & S. F. Ry. Co., St. Louis S. W. Ry. Co. of Texas, 
Chicago, R. I. & P. R. Co., Ft. Worth & D. Ry. Co., & Ft. Worth Belt Ry. Co., 
for approval of modifications of interlocking at North Ft. Worth, Texas, 
granted in part. No. 28000, Sub 166, Gulf, C. & S. F. Ry. Co. et al., BS-Ap. 
14189, .... I. C.C. ...., 8-30-59, Div. 3. 


5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 

51.01 Generally 

51.01 Ratemaking for short-haul traffic requires emphasis on different 
factors than for longer hauls, and actual conditions of particular movements, 
such as congestion, time consumed, and volume, are of paramount import- 
ance and cannot be reflected in general territorial scale. 54 M. C. C. 21, 58. 
MC-C-1510, Iron & Steel Articles—Eastern Common Carriers, 305 I. C. C. 
369, 3-12-59, Commission. 


51.03 Minimum Rates 

51.03 In view of numerous statements of record that prescribed mini- 
mum basis, upon taking effect, will speedily become going level of all rates, 
it cannot be emphasized too strongly that minimum basis prescribed herein 
may not be used as measure of reasonable level of all rates now in effect. 
MC-C-1510, Iron & Steel Articles—Eastern Common Carriers, 305 I. C. C. 
369, 3-12-59, Commission. 


52. Freight Classification 


52.0 Generally 
52.02 Nature of Article 
52.02 In consideration of carrier revenues, it is customary that articles 
with limited loading capabilities bear relatively high ratings. No. 32367, 
rev b nage A Tractor Co. v. Atlantic Coast Line R. Co., .... I. C. C. ...., 
4-6-59, » ae 


52.08 Description of Article 


52.08 I & S 7016, Classification of Household Goods in Shipping Con- 
tainers, .... I. C. C. ...., 3-27-59, Div. 3. (Please see 57.22, Same Title). 


53. Rate Adjustments 


53.1 Mileage Scales 
53.10 Generally 


53.10 Found that for purposes of this proceeding, highway distances 
are not readily ascertainable, that railroad mileages are available, are 
definite and certain, and that present motor-carrier rate structure on steel 
in connection with rail distances reflects in large measure transportation 
characteristics of motor service; and that rail distances in connection with 
prescribed minimum scale will provide lawful and reasonable method for 
determining specific minimum rates. MC-C-1510, Iron & Steel Articles— 
Eastern Common Carriers, 305 I. C. C. 369, 3-12-59, Commission. 


53.2 Rate Groups 
53.20 Generally 


53.20 With respect to those instances in which rates on gravel some- 
what higher in some instances will apply from certain of La. grouped pits 
to New Orleans than for similar distances under interstate scale, they result 
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from necessity of maintaining long-standing group relations originally pre- 
scribed by Louisiana Commission. This fact warrants departure from usual 
requirement that intrastate rates shall not be increased to level higher than 
corresponding interstate rates. No. $2148, Louisiana Intrastate Freight 
Rates & Charges, .... I. C. C. ...., 4-15-59, Commission. 


53.4 Commodity Rates 
58.40 Generally 


53.40 Commodity rates should be, and generally are, published to 
apply on specified commodity group of specified commodities. Term ‘“pub- 
lications”’ is too general to meet Commission’s requirement that when com- 
modity rates are established, description of commodity must be specific. 
I & S M-11815, Commodity Rates—Tidewater Exp. Lines, .... I. C. C. 
3-27-59, Div. 3. 


53.40 In view of finding that released and unreleased classification 
items were separate and distinct, there was no commodity rate comparable 
to released classification rating. Compare 303 I. C. C. 655. No. 31706, 
Upjohn Co. v. Pennsylvania R. Co., .... I. C. C. ...., 4-7-59, Commission. 


53.7 Minimum Weights 
53.70 Generally 


53.70 Propriety of assailed C.L. minima must be judged in light of 
loading possibilities of various articles included in commodity description. 
191 I. C. C. 761, 783; 192 I. C. C. 698, 700. Also, minimum weight estab- 
lished in recognition of general conditions should not be lowered to meet 
requirements of particular manufacturer or product. 151 1. C. C. 532, 534; 
276 I. C. C. 572, 575. Thus, fact that complainant’s shipments could not 
be loaded to applicable minimum weight does not establish unreasonableness 
of rates or charges. No. 82867, Florida Ford Tractor Co. v. Atlantic Coast 
Line R. Co., .... I. ©. C. ...., 4-6-5659, Div. 2. 


53.73 Multiple-Vehicle Loads 


53.73 Multiple-car rates are not new in this country’s transportation 
economy. They are designed generally to meet competition which cannot 
be met economically or effectively by single-car rates. Such rates have been: 
approved where it appeared that they were competitively necessary and were 
properly related to single-car rates. See 235 I. C. C. 485; 304 I. C. C. 769; 
and 296 I. C. C. 489. Here proposed rates appear to be necessary if re- 
spondents are to compete with river and lake routes, and there is no indi- 
eation that they would be unjustly discriminatory to single-car shippers. 
I & S 7013, Eastern Coal to Chicago, Ill., .. I. C. C. ...., 8-36-69, Div. 2. 


53.75 Alternative Minima 


53.75 Minimum reasonable rates subject to minimum weight less than 
32,000 lbs. but not less than 20,000 lbs. for transportation by respondents 
in MC-C-1510 and MC-C-1629 of iron and steel articles are rates prescribed, 
subject to minimum 32,000 lbs. increased by 15 percent. MC-C-1510, Iron 
& Steel Articles—Eastern Common Carriers, 305 I. C. C. 369, 3-12-59, 
Commission. 


53.8 Valuation Rates 
53.82 Released Rates 


53.82 Released and unreleased ratings should be considered, from 
transportation standpoint, as separate and distinct items. 303 I. C. C. 655. 
No. 31706, Upjohn Co. v. Pennsylvania R. Co., .... I. C. C. ...., 4-7-59, 
Commission. 
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54. Joint or Through Routes, Rates & Divisions 
54.1 Between What Carriers 


54.14 Motor Carrier—Passenger 

54.14 As to maintenance of through routes by two or more common 
carriers of passengers, sec. 216(a) of Act specifically places duty upon such 
carriers to establish reasonable through routes with each other, and in 27 
M. C. C. 510, 515, through bus service by connecting carriers is considered 
and is implicitly found to be permissible. MC-C-2181, Monumental Motor 
Tours, Inc. v. Greyhound Corp., .... M. C. C. ...., 3-31-59, Div. 1. 


54.7 Divisions 

54.70 Generally 

54.70 Guiding principles in requiring adjustment of divisional ar- 
rangements is that share to any connecting carrier must be such that por- 
tion of through rate left to remaining connecting carriers is adequate to 
avoid confiscatory result. See 265 U. S. 274. F. D. 20240, ~< St. Con- 
necting R.—Abandonment—Entire Line, Brooklyn, N. Y., .... 1. C.C. ...., 
4-13-59, Commission 


54.71 Financial Need 


54.71 In rate investigation cases pursuant to sec. 15 of Act, Commis- 
sion has power to order divisions of revenues between carriers to provide 
additional revenue for financially weak carrier. 343 U.S. 562. F. D. 20240, 
Jay St. Connecting R.—Abandonment—Entire Line, Brooklyn, N. Y., .. 

I. C. C. ...., 4-13-59, Commission. 


55. Competitive Ratemaking 
55.0 Generally 


55.06 Disruption of Rate Structure 


55.06 Rate which is defended principally on so-called added-traffic 
theory may not be found to be just and reasonable, for reason that appli- 
cation of this theory generally in similar circumstances would result ulti- 
mately in breakdown of rate structure. I & SM-11853, Glass Containers— 
Ada, Okla. to Chicago, Ill., .... I. C. C. ...., 4-15-59, Div. 3. 


55.2 Destructive Competition 
55.24 Motor Carrier 


55.24 Proposed rates are on levels considerably below those of com- 
petitive motor and rail rates. As traffic is moving freely at present rates, 
there does not appear to be any necessity for reduction. I & S M-10575, 
—— —s Castings—Within Official Territory, .... I. C. C. ...., 

-6-59, Div. 2. 


55.3 Rate Parity 


55.31 Approved 


55.31 Fact that rail rate is 164 cents, same as that proposed by re- 
spondent motor carriers, does not establish unlawfulness of proposed rate. 
I & S M-11068, Bagging—Grand Rapids, Mich. to Ft. Smith, Ark., 
I.C.C. ...., 4-16-59, Div. 2. 


55.7 Private Carrier Competition 


55.70 Generally 


55.70 Rate does not seem to be lower than necessary to attract traf- 
fic from private carriage by shipper, and does not constitute destructive com- 
petitive practice. I & S M-11800, Cheese Food—Detroit Lakes to Kansas 
Re cc ce Bs Ge G. ccc cg GRO, Eee @ 
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55.8 Compensativeness 


55.80 Generally 


55.80 In meeting competition, proposed reduced rates must be shown 
to be reasonably compensatory. I & S M-11474, General Commodities bet. 
Chicago & New York, .... I. C. C. ...., 4-8-59, Div. 3. 

55.80 Proposed rate which is not shown to be reasonably compensatory 
for service to be performed thereunder may not receive approval. I & S M- 
11853, Glass Containers—Ada, Okla. to Chicago, Ill., .... I. C. C. 
4-15-59, Div. 3. 


55.81 Burden of Showing 


55.81 Burden of proof that proposed rate is just and reasonable rests 
upon respondents. Minimum requirement in this respect is that rate pro- 
posed be found to be reasonably compensatory. I & S M-11853, Glass Con- 
tainers—Ada, Okla. to Chicago, Ill., .... I. C. C. ...., 4-15-59, Div. 3. 


55.81 Respondent has burden of showing that proposed rates are just 
and reasonable. Minimum requirement in this respect is positive showing 
that rates as proposed would be reasonably compensatory. Respondent at- 
tempted to meet its burden only by rate comparisons and submitted no 
cost data. Proposed rates are in many instances below compared com- 
petitive rates from Milwaukee to same destination. Moreover, compared 
rates from Chicago apparently are not rates normally applied on this traffic. 
I & S M-11808, Iron or Steel—Milwaukee, Wis. to Ind. & Ohio, .... I. C. C. 
eee, 0726-59, Div. 3. 


55.81 Proponent of changed rates has burden of showing that they 
are just and reasonable. Minimum requirement in that respect is positive 
showing that they would be reasonably compensatory. I & S 7020, Radio & 
Television Sets—lIll., Ind., D. C. & Md., .... I. C. C. ...., 3-30-59, Div. 3. 

To Same Effect: 


I & S M-11816, Sugar—New Orleans, La. to Columbus, Ga., 
I. C. C. ...., 4-10-59, Div. 2. 


55.83 Motor Carrier Rates 


55.83 Although average expense of England Bros. is based on com- 
pilation of financial and operating statistics for Class I motor carriers pre- 
pared by American Trucking Associations, Inc., for 1957, those costs are for 
all movements, including factors not usually associated with T.L. movements 
such as are involved herein. Considering extraordinary length of this 
through movement and wide spread of more than 50 cents between proposed 
rate and total out-of-pocket cost thus determined, evidence found convincing 
that proposed rate would be reasonably compensatory. I & S M-11063, 
Bagging—Grand Rapids, Mich. to Ft. Smith, Ark., .... I. C. C. 
4-16-59, Div. 2. 

55.83 Since assailed rate exceeds respondents’ out-of-pocket cost of 79 
cents for entire movement by 27 cents and their fully distributed cost of 94 
cents by 12 cents, it appears to be reasonably compensatory for service 
to be performed thereunder. I & S M-11800, Cheese Food—Detroit Lakes 
to Kansas City, ....I.C. C. ...., 4-13-59, Div. 3. 


55.83 Truck-mile earnings of proposed rate reflect substantial increases 
over those under present rates of respondents on traffic, and would promote 
more economical use of equipment. I & S M-11598, Iron or Steel Wire 
Rods—Kansas City, Mo. to Chicago, Ill., .... 1. C. C. ...., 3-24-59, Div. 2. 


55.85 Forwarder Rates 


55.85 On evidence of record, it cannot be found that proposed rate 
would be reasonably compensatory. I & S 7009, Work Clothing—Nixon, 
N. J. to Chicago, Ill., .... I1.C.C. ...., 4-14-59, Div. 3. 
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57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 Certificate does not authorize transportation of commodities 
requiring special equipment for loading or unloading unless loading or un- 
loading is performed by shipper, or receiver, or both. Provision of tariff 
naming charge of 5% cents per 100 lbs. for such service is unlawful and 
should be cancelled. MC-C-1766, W. J. Dillner Transfer Co.—Investigation 
of Operations, .... M.C. C. ...., 4-10-59, Commission. 


57.2 Form, Contents & Style 
Tariff Rules 


57.21 Similar language, giving shipper control over whether highway 
or rail service is to be utilized, was suggested by Commission in 232 I. C. C. 
683, 689. This was to obviate possible breach of contract with shipper who, 
in dealing with motor common carrier, unless put on notice as to possible 
substitution of rail service, would have right to assume that it would receive 
all-highway service. This language in respondent’s rule is in all essential 
respects similar to that approved by division 3 in 52 M. C. C. 75, 76, and by 
Commission on further hearing, 303 I. C. C. 421. I & S M-11474, General 
Commodities bet. Chicago & New York, .... 1. C. C. ...., 4-8-59, Div. 3. 


57.22 Clear & Unambiguous Statement 


57.22 Particularly on L.C.L. shipments general designation proposed, 
“commodity shipping containers,’’ could include all types of containers, such 
as barrels, boxes, and cartons, and since no minimum size is provided, it 
could include small containers for which specified minimum weight would be 
inappropriate. It thus appears that general designation proposed is vague 
and ambiguous, and may not be approved as basis for determining applica- 
tion of minimum-charge provisions on household goods. I & S 7016, Classi- 
fication of Household Goods in Shipping Containers, .... I. C. C. 
3-27-59, Div. 3. 


57.3 Interpretation 
57.36 Specific v. General Provision 


57.36 Where commodity is included in more than one tariff descrip- 
tion, more specific description will apply. Vodka is not specified in tariff. 
Considered commodity clearly falls within description in alcohol item, and 
this description is more specific than that of alcoholic liquors, n.o.s. Thus 
alcohol rate is applicable on complainant’s shipments. No. 32238, Midwest 
Solvents Co., Inc. v. Missouri Pac. R. Co., .... I. C. C. ...., 3-24-59, Div. 2. 


57.37 Points or Areas Covered 


57.37 Glenwood Landing and Port Jefferson are outside area com- 
monly understood as inside harbor of New York. No. 32075, Long Island 
Lighting Co. v. Baltimore & O. R. Co., .... I. C. C. ...., 4-6-59, Commission. 


58. Charges 


58.1 Description of Articles 

58.10 Generally 

58.10 Defendants refer to alcohol rate as rate for industrial alcohol; 
however, alcohol description is not so restricted and rate applies on all 
alcohols. 

Character of material shipped is what determines applicable rate, and 
not how it is described. No. 32238, Midwest Solvents Co., Inc. v. Missouri 
ee Ele Ey cc es Bs eG veces 3-24-59, Div. 2. 
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6. RATE LEVEL 
60. Generally 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Subsequent reduction of rate does not establish unreasonable- 
ness of prior rate. No. 32367, Florida Ford Tractor Co. v. Atlantic Coast 
Eéno BR. Co., .... ILC. C. , 4-6-59, Div. 2. 


60.10 While subsequent establishment of lower rate creates no pre- 
sumption of former unreasonableness, nevertheless that fact is entitled to 
consideration along with other evidence of record. No. 32441, Hanna Min- 
ing Co. v. Southern Pac. Co., .... I. C. C. , 3-30-59, Div. 3. 

To Same Effect: 


No. 32461, Rickert, Wessanen & Laan, Inc. v. Illinois Central R. Co., 
5... ©. , 4-17-59, Div. 3. 


"60.10 Mere seduction in rates or charges subsequent to movement is 

no indication that prior rates or charges were unjust or unreasonable. 292 

a. &. + 314, 316. No. 32452, Utah-Idaho Sugar Co. v. Northern Pac. Ry. Co., 
me , 4-8-59, Div. 3. 


60.5 Export & Import Rates 
60.50 Generally 


60.50 Upon proof that shipper had used due diligence in obligating 
particular vessels to handle shipments, Commission found in several cases 
that, although domestic rates were applicable, they were unjust and un- 
reasonable to extent that they exceeded contemporaneous export rates. In 
one of these decisions, 246 I. C. C. 561, such finding was made even though 
shipments were never exported. However, in instant case due diligence in 
attempting to export traffic is not satisfactorily shown. No. 32223, United 
States v. Chesapeake & O. Ry. Co., .... I. C. C. , 3-24-59, Div. 3. 


61. Analogous or Homogeneous Articles 


61.1 Similarity in Nature 
61.14 Rough Forest Products 


61.14 Instant record affords no basis for prescription of any fixed 
relationship between these rates on baskets and hampers and rates on 
lumber and related articles. In only proceeding in which 125-percent rela- 
tionship was prescribed, part of order requiring maintenance of such rela- 
tionship has been vacated. 229 I. C. C. 666, vacated March, 1955. 
No. 32269, Southwest Package Assn. v. Atchison, T. & S. F. Ry. Co., . 

; , 4-16-59, Div. 3. 


61.2 Transportation Characteristics 
61.23 Rough Products of Mines 


61.23 Evidence is clear that assailed rate was on higher lever than 
rates contemporaneously maintained in same general territory on numerous 
commodities with like transportation characteristics, and that rate sought 
compares favorably with such rates. Found that assailed rate was unjust 
and unreasonable. No. 32441, Hanna Mining Co. v. Southern Pac. Co., 

. ©. , 3-30-59, Div. 3. 


61.4 Relative Value 
61.41 Products of Agriculture 


61.41 Yield under rate sought would compare favorably with yields on 
clean rice, which is four times as valuable as rough rice, from New Orleans 
to numerous Miss. destinations. No. 32461, Rickert, Wessanen & Laan, Inc. 
v. Illinois Central R. Co., .... I. C. C. , 4-17-59, Div. 3. 
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62. Rate Comparisons 
62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Lynchburg, a border point, is in official territory on traffic 
thereto from that territory, but on shipments from Fla. it is in southern 
territory. Thus, it is more appropriate to compare rate to Lynchburg with 
that prescribed to Nashville, where distances are substantially same. No. 
32289, Virginia-Carolina Chemical Corp. v. Alabama G. S. R. Co., .... I. C. C. 

, 4-20-59, Div. 2. 


62.02 Rate for Opposite Movement 


62.02 From Longview to Arvin, Calif., present class rate is $2.71 on 
baskets and commodity rate is $2.93, whereas on baskets loaded with fresh 
peas on return trip to Longview rate is $2.01. Peas load more heavily than 
these empty baskets, and such comparison has little value in determining 
reasonableness of assailed rates. No. 32269, Southwest Package Assn. v. 
Atchison, T. & S. F. Ry. Co., .... I. C. C. , 4-16-59, Div. 3. 


62.05 Reasonableness of Compared Rates 


62.05 Rates of $3.66 and $3.41 to Washington are defended on ground 
that rates of same amounts were allowed to become effective to Baltimore 
without protest. These compared rates by themselves do not establish law- 
fulness of proposed rates. I & S 7020, Radio & Television Sets—TIll., Ind., 
D. C. & Md., .... I. C. C. ...., 8-80-59, Div. 3. 


62.8 Necessaries 
62.83 Meat, Poultry & Dairy Products 
62.83 Proposal compares favorably, both from standpoint of level of 
rate and truck-mile earnings thereunder, with certain other rates on same 
or similar commodities between specified points for comparable distances. 
ees I & S M-11941, Fresh Meat & Meat Products—Fla. to Boston, 
coe & , 4-20-59, Div. 2. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Cost formula used by respondent, known as RC 45 was devised 
by group of railroad statisticians about 13 years go. It fails to utilize 
numerous refinements in process of determining transportation costs which 
have come into general use since that time. I & S 7024, Export Grain & Soy- 
beans—Minn. to Gulf Ports, .... I. C. C. , 4-7-59, Div. 3. 


64.10 It would be helpful if respondents, and other carriers which 
engage in similar leasing practices, were to keep records of leasing of their 
equipment to other carriers, points between which leasing occurs, and reve- 
nues therefrom. I & S M-11474, General Commodities bet. Chicago & New 
Wee bse. te Ge Oe , 4-8-59, Div. 3. 

64.10 Expenses of nature which are not influenced by distance, such 
as those for pickup and delivery, and billing and collecting, may not be 
treated as part of expenses for line-haul service. I & S M-11752, Sugar— 
Idaho & Utah to Okla. & Texas, .... I. C. C. , 4-16-59, Div. 3. 


64.12 Out-of-pocket Costs 


64.12 While it is not acceptable cost-finding procedure to treat total 
out-of-pocket expenses as variable with total vehicle-miles, in this instance 
they have been so handled because expenses not variable with distance, as 
computed by respondent, are only 2.5 percent of total out- — expense. 
I & S M-11474, General Commodities bet. Chicago & New York, ; = oe Ge 

, 4-8-59, Div. 3. 
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64.14 Typicality of Cost Study 


64.14 Data based on adjustments in Rail Form A reflecting movement 
entirely within western territory are entitled to no weight here. I & S 7024, 
Export Grain & Soybeans—Minn. to Gulf Ports, .... I. C. C. ...., 4-7-59, 
Div. 3. 


64.14 Study is attempt to process data by Highway Form B, formula 
developed by Commission’s cost finding section for determining out-of-pocket 
eosts for selected highway movements by motor carriers which conduct op- 
erations principally with owned equipment and hired drivers. As respondent 
operates largely with purchased transportation, its expenses are not sus- 
ceptible of adequate analysis by use of form B. I & S M-11474, General 
Commodities bet. Chicago & New York, .... I. C. C. ...., 4-8-59, Div. 3. 


64.15 Round-trip Costs 


64.15 There is no evidence that equipment used for movement under 
proposed rate would return generally with load approximately 40,000 lbs. 
Thus, cost study may not be accepted as reliable because it ignores movement 
of traffic in opposite direction. See 302 I. C. C. 13, 16. I & S M-10736, 
Aluminum Rods—Mont. Points to Los Angeles, .... I. C. C. , 3-26-59, 
Div. 3. 


64.15 In view of respondent’s extensive operations throughout eastern 
portion of United States, and its practice of leasing unneeded equipment to 
other motor common carriers for backhaul movements, there is no reason for 
withholding approval of proposed rates because of lack of precise informa- 
tion as to extent to which leasing practice reduces empty mileage that other- 
wise would be incurred, and for which allowance normally should be made 
in cost determination. I & S M-11474, General Commodities bet. Chicago & 
New York, .... I. C. C. , 4-8-59, Div. 3. 


66. Class Rates 


66.6 Industrial Manufactures 


66.63 Wood Articles 


66.63 Rates on baskets & hampers, in C.Ls., from certain points in 
Ark. & Texas to various points in Ariz., Calif., Idaho, Mont., Oregon, Wash., 
& western portion of N. Mex., found not shown to have been or to be unjust 
or unreasonable. No. 32269, Southwest Package Assn. v. Atchison, T. & S. 
Fe Be Ts cece LT Oo. , 4-16-59, Div. 3. 


66.7 Machinery, Equipment, Implements & Appliances 
66.71 Agricultural 


66.71 Rates charged on cornpickers, in C.Ls., from Highland Park, 
Iowa, to destinations in Fla. & Ga., found not shown to have been unjust or 
unreasonable. No. 32367, Florida Ford Tractor Co. v. Atlantic Coast Line 
i Gs seer OS , 4-6-59, Div. 2. 


66.76 Automotive Vehicles & Parts 


66.76 Domestic rates charged on 50 C.Ls., of automobile chassis, seat 
cabs, & bodies from Pontiac, Mich. to Newport News, Va., during 1941 & 
1942, found applicable, and not shown to have been unjust or unreasonable. 
No. $2223, United States v. Chesapeake & O. Ry. Co., . I. C. 

3-24-59, Div. 3. 


66.8 Necessaries 
66.86 Furniture & Furnishings 
66.86 Proposed change in minimum-charge provisions of household- 
goods description in uniform classification, found not shown to be just and 


reasonable. I & S 7016, Classification of Household Goods in Shipping 
Containers, .... I. C. C. , 3-27-59, Div. 3. 
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66.87 Household Fixtures, Appliances & Instruments 


66.87 I & S 7016, Classification of Household Goods in Shipping Con- 
tainers, ....I1.C. C. , 3-27-59, Div. 3. (Please see 66.86, Same Title). 


67. Commodity Rates 


67.0 Generally 
67.01 All-Freight Mixtures 


67.01 Proposed reduced T.L. rates on traffic moving on bills of lading 
of freight forwarders between points in New England & trunkline territories, 
on one hand, & Chicago & East St. Louis, Ill., & St. Louis, Mo., on other, 
found just and reasonable in certain instances and not shown to be just and 
reasonable in others. I & S M-11474, General Commodities bet. Chicago & 
New York, .... I. C. C. , 4-8-59, Div. 3. 


67.09 Miscellaneous Commodities 


67.09 Proposed motor-carrier rates on various commodities between 
points in Del., Md., Pa., Va., & D. C., insofar as they apply on interstate 
traffic, found not shown to be just and — I & 8S M-11815, Com- 
modity Rates—Tidewater Exp. Lines, .. © Cc, , 3-27-59, Div. 3. 


67.1 Products of hapteduen 
67.11 Grain & Grain Products 


67.11 Proposed rail rates on grain, in multiple C.Ls., for export from 
Minneapolis & St. Paul, Minn., & adjacent points to ports on Gulf of Mexico, 
found unduly prejudicial and preferential, and not shown to be just and 
reasonable. I & S 7024, Export Grain & Soybeans—Minn. to Gulf Ports, 
rere a: * 4 , 4-7-59, Div. 3. 

67.11 Rate charged on rough rice, in C.Ls., from Minter City, Miss. 
to New Orleans, La., found unjust and unreasonable. Reparation awarded, 
and waiver of collection of undercharges authorized. No. 32461, Rickert, 
Wessanen & Laan, Inc. v. Illinois Central R. Co., .... I. C. C. , 4-17-59, 
Div. 3. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Proposed multiple-car rates on bituminous fine coal, min. 2,000 
tons, from mines in southern W. Va., southwestern Va., & eastern Ky. to 
Chicago, Ill. & points grouped therewith, found just and reasonable. I&S 
7018, Eastern Coal to Chicago, Tll., .... I. C. C. , 3-26-59, Div. 2. 

67.31 Upon reconsideration, transshipment rates on bituminous coal, 
in C.Ls., from mines in Pa. & W. Va. to piers at Jersey City & South Amboy, 
N. J., for movement by water to Glenwood Landing & Port Jefferson, Long 
Island, N. Y., found inapplicable. Applicable rates determined. Findings 
in prior report, 303 I. C. C. 43, affirmed. No. 32075, Long Island Lighting 
Co. v. Baltimore & O. R. Co., .... I. C. C. , 4-6-59, Commission. 


67.382 Earth & Ores 


67.32 Rate charged on nickel ore, in C.Ls., from Riddle, Oregon, to 
Stockton, Calif., for export, found to have been unjust and unreasonable. 
Reparation awarded. No. 32441, Hanna Mining Co. v. Southern Pac. Co., 
yee He |S , 3-30-59, Div. 3. 


67.5 Semi-Processed Material 
67.57 Fertilizer 


67.57 Upon reconsideration, rates on phosphate rock, in ©.Ls., from 
Fla. origins to Lynchburg, Va., found not shown to have been unjust or 
unreasonable. Findings in prior report, 304 I. C. C. 785, modified in part. 
No. 82289, Virginia-Carolina Chemical Corp. v. Alabama G. S. R. Co., .... 

; , 4-20-59, Div. 2. 
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67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced motor-carrier rates on certain iron & steel 
articles between points in official territory, found not shown to be just and 
reasonable. I & S M-10575, Angles, Beams, Castings—Within Official 
Territory, .... I. C. C. , 4-6-59, Div. 2. 

67.61 Applicable rates on C.L. shipments of steel plate & structural 
steel from Sparrows Point, Md., Homestead, Pa. & Lackawanna, N. Y., to 
Edge Moor, Del., there fabricated into tanks, unassembled, & reshipped to 
destinations in Fla., Md., Pa., Texas, W. Va., & Canada, & to ports of 
New York, N. Y., Philadelphia, Pa., Baltimore, Md., & Palm Beach, Fla., 
for export, determined, and found not shown to have been or to be unjust 
or unreasonable. No. 32482, Graver Tank & Mfg. Co., Inc. v. Baltimore & 
Be Ds ocen BE S » 4-22-59, Div. 2. 


67.61 Upon reconsideration and further hearing: (1) Minimum rea- 
sonable T.L. rates on iron & steel articles of respondent motor carriers, 
between points in eastern territory, determined and prescribed. (2) C.L. 
rates of respondent rail carriers on iron and steel articles between points in 
eastern territory, found not unlawful. (3) Finding in prior report, 68 
M. C. C. 717, modified in part. MC-C-1510, Iron & Steel Articles—Eastern 
Common Carriers, 305 I. C. C. 369, 3-12-59, Commission. 


67.61 Proposed L.T.L. commodity rates on iron or steel forgings & 
pipe fittings from Milwaukee, Wis. to points in Ind., Ohio & Pa., found not 
shown to be just and reasonable. I & S M-11808, Iron or Steel—Milwaukee, 
Wis. to Ind. & Ohio, .... I. C. C. , 3-26-59, Div. 3. 


67.61 Reduced T.L. rate on wire rods, iron or steel, in coils, unfinished 
material, not further finished than hot-rolled, from Kansas City, Mo. to 
Chicago, I1l., found not shown to be just and reasonable. Schedules ordered 
cancelled without prejudice to filing of new schedules in accordance with 
findings made. I & S M-11598, Iron or Steel Wire Rods—Kansas City, Mo. 
to Chicago, IIL, .... I. C. C. , 8-24-59, Div. 2. 


67.62 Nonferrous Metal Articles 


67.62 Proposed reduced T.L. rate on aluminum rods from Black Eagle 
& Great Falls, Mont. to Los Angeles, Calif. & points grouped therewith, 
found not shown to be just and reasonable. I & S M-10786, Aluminum Rods 
—Mont. Points to Los Angeles, .... I. C. C. ...., 3-26-59, Div. 3. 

67.62 Proposed motor-carrier rates on zinc bars, pigs, or slabs from 
Anaconda, Mont. to Los Angeles & San Francisco, Calif. group points, found 
just and reasonable. I & S M-11806, Zinc, Bars or Pigs, Anaconda, Mont. 
7 Glew «se. & CC. , 4-10-59, Div. 3. 


7.65 Paper & Paper Products 


67.65 Upon reconsideration, proposed T.L. rate on woven paper fabric 
bagging from Grand Rapids, Mich. to Ft. Smith, Ark., found just and reason- 
able. Prior findings, 305 I. C. C. 88, afirmed. I & S M-11068, 

Grand Rapids, Mich. to Ft. Smith, Ark., .... I. C. C. , 4-16-59, Div. 2. 


67.69 Glass & Tile 


67.69 Proposed T.L. rate on glass containers from Ada, Okla. to 
Chicago, Ill., found not shown to be just and reasonable. I & S M-11858, 
Glass Containers—Ada, Okla. to Chicago, Ill, .... I. C. C. , 4-15-59, 
Div. 3. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Rates of respondents on T.L. shipments of liquid sugar, in 
bulk, in tank vehicles, from Yonkers & New York, N. Y., & Philadelphia, Pa., 
to Ciacinnati, Cleveland, Columbus, & Toledo, Ohio, found not shown to be 
preg 77 82515, Liquid Sugar to Ohio Points, .... I. C. C. 

-14-59, Div. 3. 
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67.81 Proposed initial T.L. rates on sugar from points in Idaho & Utah 
to points in Okla. & Texas, found not shown to be unlawful. I & 8 M-11752, 
Sugar—Idaho & Utah to Okla. & Texas, .... I. C. C. , 4-16-59, Div. 3. 


67.81 Proposed T.L. rate on sugar from New Orleans, La. to Columbus, 
Ga., found not shown to be just and reasonable. I & S M-11816, Sugar— 
New Orleans, La. to Columbus, Ga., .... I. C. C. , 4-10-59, Div. 2. 


67.81 Rates & charges on beet sugar from Scalley, Wash. to Van- 
couver, Wash., & Portland, Oregon, for export, found not shown to have been 
unjust, unreasonable, unjustly discriminatory, or unduly oe eR 
82452, Utah-Idaho Sugar Co. v. Northern Pac. Ry. Co., , & @ 
4-8- 59, Div. 3. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed T.L. rate on cheese food from Detroit Lakes, Minn. to 
Kansas City, Mo., found just and reasonable. I & S M-11800, Cheese Food 
—Detroit Lakes to Kansas City, .... I. C. C. » 4-13-59, Div. 3. 


67.83 Proposed reduced rate on fresh meat, meat products, & meat 
byproducts, in T.Ls., from Hialeah, Miami & West Palm Beach, Fila. to 
Boston, Mass., found just and reasonable. I & S M-11941, Fresh Meat & 
Meat Products—Fla. to Boston, .... I. C. C. ...., 4-20- 59, Div. 2. 


67.84 Beverages 


67.84 Proposed reduced L.C.L. freight-forwarder rates on alcoholic 
liquors, in glass or metal cans in bbls. or boxes, from New York, N. Y., 
& points grouped therewith, to St. Louis, Mo., & points grouped therewith, 
found not shown to be just and reasonable. I & S 7058, Alcoholic Liquor 
—New York, N. Y. to St. Louis, , oe, S. , 4-14-59, Div. 3. 


67.84 Rates sought to be collected on neutral grain spirits, subjected 
to vodka process, in C.Ls., from Atchison, Kan. to points in Calif., found 
inapplicable. Applicable rate ~eeeee No. 32288, Midwest Solvents 
Co., Inc. v. Missouri Pac. R. Co., . > a Se » 3-24-59, Div. 2. 


67.85 Apparel 


67.85 Proposed reduced freight-forwarder rate on cotton work cloth- 
ing from Nixon, N. J. to Chicago, Ill., found not shown to be just and 
ee I & S 7009, Work Clothing—Nixon, N. J. to Chicago, IIL, .... 

- ae , 4-14-59, Div. 3. 


67.87 Household Fixtures, Appliances & Instruments 


67.87 Proposed reduced freight-forwarder rates on radio & television 
sets from points in Ill. & Ind. to Washington, D. C., Baltimore, Md. & 
Hartford, Conn., found not shown to be just and reasonable. I & 8S 7020, 
Radio & Television Sets—Ill., Ind., D. C. & Md., .... I. C. C. , 3-30-59, 
Div. 3. 


67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Upon reconsideration, assailed rate collected or sought to be 
collected on medicines, in C.Ls., from Upjohn, Mich., to Dallas, Texas, found 
——_ Applicable rate determined, and reparation awarded. Find- 
ings in prior report, 297 I. C. C. a reversed in part. No. 31706, Upjohn 
Co. v. Pennsylvania R. Co., .... Cc. ee 4-7-59, Commission. 


7. seuaaere OF CHARGES 
70. Generally 
70.0 Administrative Policy 


70.02 Carrier Responsibility 


70.02 In order to support finding of unjust discrimination, or of undue 
prejudice or preference, same carrier or carriers must participate effectively 
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in both rates. Here, defendant participated only in rate assailed and not in 
rate alleged to have given preference. No. 32452, Utah-Idaho Sugar Co. 
v. Northern Pac. Ry. Co., .... I. C. C. ...., 4-8-59, Div. 3. 


70.4 Preference of Point or Territory 
70.41 Disadvantageous Location 


70.41 It is not Commission’s primary concern to equalize market com- 
petition nor to adjust rates to eliminate distance disadvantages. See 297 
x &. ©. 7, 6. er _ Southwest Package Assn. v. Atchison, T. & S. F. 
my. Cay, .... EC. e+, 4-16-59, Div. 3. 


vas Competition as Justification 
70.81 Water 


70.81 Rail carriers may not lawfully reduce their rates from selected 
points of origin to meet water competition and refuse to accord like rates 
to other points of origin where water competition and other conditions 
affecting transportation are substantially same. I & S 7024, Export Grain 
& Soybeans—Minn. to Gulf Ports, .... I. C. C. ...., 4-7-5659, Div. 3. 


75. Intrastate Rates 


75.0 Generally 
75.01 Jurisdiction of Commission 


75.01 Sec. 13(4) of Act, conferring upon Commission jurisdiction over 
intrastate rates or fares which discriminate against interstate commerce, is 
inextricably interwoven with National Transportation Policy and sec. 15a(2) 
which charge Commission with duty of fostering economically sound national 
transportation system. No. $2148, Louisiana Intrastate Freight Rates & 
Charges, .... I. C. C. ...., 4-15-59, Commission. 


75.02 When Burdensome 


75.02 To extent that intrastate traffic fails to bear its fair propor- 
tionate share of increased operating expenses by providing additional revenue 
commensurate with that now provided by interstate traffic, it places undue 
burden upon interstate commerce. No. 32148, Louisiana Intrastate Freight 
Rates & Charges, .... I. C. C. ...., 4-15-59, Commission. 


SECTION 13(3) ORDERS 
75.09 Freight Rates & Charges—Generally 


75.09 Louisiana intrastate rates & charges on specified commodities 
found to cause unjust discrimination against, and undue burden on, inter- 
state commerce. Basis for removal thereof prescribed. No. 32148, Louisiana 
Intrastate Freight Rates & Charges, ....I.C.C. ...., 4-15-59, Commission. 


75.1 Products of Agriculture 
75.12 Vegetable Fibers & Leaf Tobacco 


75.12 In 229 I. C. C. 521, wherein railroads sought increases in intra- 
state rates on bagasse, it was noted that bagasse did not move in interstate 
commerce, that there was no basis for determining what reasonable inter- 
state rates would be if it moved in volume comparable to intrastate volume, 
and that thus record afforded no sound basis for finding that intrastate rates 
unjustly discriminated against interstate commerce. Similar conclusion is 
warranted in instant proceedings. 


In view of narrow profit margin in sugar industry and consequent 
stimulus to prevent cost increases, conclusion is warranted that increase in 
rates on sugar cane would result in substantial additional diversion of rail 
traffic to trucks, and in those circumstances, net increase in revenue to 
respondents would not result under increases sought on this traffic. No. 
82148, Louisiana Intrastate Freight Rates & Charges, .... I. C. C. 
4-15-59, Commission. 
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8. UNIFICATIONS 
80. Generally 
80.0 Jurisdiction 


$0.01 Generally 

80.01 Where operations have been unlawfully instituted under proviso, 
applications under sec. 5 involving control of such operations have been 
dismissed for lack of jurisdiction. 39 M. C. C. 469; 39 M. C. C. 482. 
Similar conclusion is required where cancellation of supporting state certifi- 
cate deprives holder of valid carrier status under proviso. Intrastate cer- 
tificate was basis for vendor’s Operations in interstate or foreign commerce 
under proviso. Its continuing validity up to time of consummation was 
essential to Commission’s jurisdiction over transaction under sec. 5. With- 
out certificate, efficacy of exemption of proviso fell, and vendor ceased to 
hold any “properties or franchises’ as those terms are used in sec. 5, which 
vendee might be authorized to purchase. MC-F-6368, Glendenning Motor- 
ways, Inc.—Pur.—Superior Service Co., Inc., .... M. C. C. ...., 3-24-59, 
Commission. 


80.08 Entire Transaction 


80.03 In passing upon applications subject to Commission’s prior ap- 
proval under sec. 5, jurisdiction embraces all aspects of transaction bearing 
upon costs involved to applicant, no matter in what manner such costs are 
to be incurred. MC-F-6544, Pittston Co.—Control—Brink’s Inc. eg 
M. C. C. ...., 4-14-59, Div. 4. 

80.03 At same time, new partnership, in addition to acquiring rights 
and properties of old partnership, would acquire, as assignee of old partner- 
ship, certain operating rights of Moore partnership, another carrier. Entire 
transaction, therefore, is one subject to Commission jurisdiction under sec. 
5(2)(a) of Act. MC-F-7056, Fred Stewart Co.—Pur.—Fred Stewart & 
(Por.) A. L. & Woodrow Moore, .... M. C. C. ...., 4-15-59, Div. 4. 


80.04 Number of Vehicles 


80.04 Although both carriers own total of slightly more than 20 
vehicles, record herein fails to indicate whether statutory number are avail- 
able for use in interstate commerce so as to require requisite approval 
thereof under sec. 5 of Act. MC-108448, Sub 3, James La Casse Ext.— 
D Products, .... M. C. C. ...., 3-24-59, Div. 1. 


80.07 Holding Companies or Persons 


80.07 Ordered that, unless and until otherwise ordered, Pennsylvania 
Co. (Del.) shall be considered as carrier subject to provisions of sec. 20(1) 
to (10), inclusive, and sec. 20a(2) to (11), inclusive, of Act to same extent 
that those provisions are applicable to Pennsylvania Co. (Pa.). F. D. 20478, 
Pennsylvania Co. (Del.)—Control—Railroad Properties of Pennsylvania Co. 
(Pa.), 3-27-59, Div. 4. 

80.07 It is unnecessary to subject Pittston to securities provisions of 
sec. 214, but it should be subject to accounting and reporting provisions as 
get forth in order in prior report. See 40 M. C. C. 488. MOC-F-6544, Pittston 
Co.—Control—Brink’s Inc., .... M. C. C. ...., 4-14-59, Div. 4. 


80.09 Imposition of Conditions 


80.09 Certificate may not be issued to vendee in reliance on past 
operations of vendor, because its issuance was dependent upon jurisdiction 
over, and consummation of transaction under sec. 5. 


As application does not present transaction within scope of sec. 5 of 
Act, Commission is without jurisdiction to approve or deny, and without 
jurisdiction, has no power to impose conditions on which applicants rely. 
MC-F-63868, Glendenning Motorways, Inc.—Pur.—Superior Service Co., Inc., 

M. C. C. ...., 3-24-59, Commission. 
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80.09 Findings conditioned to provide that Indianhead agree to be- 
come party to investigation proceeding in MC-C-2552, Hvidtsen Transport, 
Inc.—Investigation & Revocation of Ctfes, and to comply with and be bound 
by requirements of any orders entered therein, in event transaction is con- 
summated. MC-F-6967, Indianhead Truck Line, Inc.—Pur. (Por.)— 
Mvidsten Transport, Inc., .... M. C. C. ...., 3-26-59, Div. 4. ; 


80.09 If authority sought herein is exercised, Southern shall submit 
for consideration and approval of Commission related journal entries re- 
quired to record transactions on its books. F. D. 20445, Southern Pac. Co. 
~—Merger—Central Pac. Ry. Co., etc., 4-21-59, Div. 4. 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 In interest of corporate simplification, and to take advantage of 
additional economies, parties should give consideration to plan whereby 
Richner, Inc. and Ward, Inc. would be merged subject to Commission’s prior 
approval. Such plan also should include D & B Truck Co., Inc. MC-F-6979, 
oa bg + & B. E. Richner—Control—Don Ward, Inc. & B. E. Richner, Inc., 
4-23-59, Div. 4. 


80.15 Duplicate Authority 


80.15 Except in unusual circumstances, Commission has followed 
policy of refusing to authorize commonly controlled entities to engage in 
duplicating operations, and since applicant has indicated that Southwest 
Freight Lines, Inc., its affiliate, does not intend to engage in transportation 
of flour, in bulk, grant of authority subject to surrender of that portion of 
certificate of that carrier which duplicates authority set forth in findings 
herein. MC-115757, Sub 4, Bulk Motor Transport, Inc. Ext.—Three States, 
vie a es OM oon , 3-26-59, Div. 1. 


81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
81.10 Generally 


81.10 “Control” is generally defined to be power or authority to 
manage, direct, superintend, restrict, regulate, govern, administer, or over- 
see. “Control” does not mean absolute control, but rather power to control 
or manage. 38 M. C. C. 95. 


When it is clear that power to control has been acquired, it is not 
necessary to show actual demonstration of that power. 77 M. C. C. 59. 
ee Sub 3, James La Casse Ext.—Dairy Products, .... M. C. C. 

, 3-24-59, Div. 1. 


81.11 Stock Ownership 


81.11 Holding of minority interest of stock may, where ownership of 
remainder of stock is widely diffused, be sufficient to constitute control. 
25 M. C. C. 229. Even, however, where remainder of stock is not widely 
diffused, circumstances may suggest that minority ownership of stock would 
suffice to constitute control. MC-108448, Sub 8, James La Casse Ext.— 
Dairy Products, .... M. C. C. ...., 3-24-59, Div. 1. 


81.18 Officer or Employee Relation 


81.13 It is true that Coleman at all times will be subject to superior 
authority of judge, but this fact does not exclude day-to-day exercise of 
managerial control by Lackawanna. Compare 38 M. C. C. 95, 97-98; and 
40 M. C. C. 797. Commission has complete jurisdiction in premises. F. D. 
16575, Lackawanna & W. V. R. Co. Reorganization, .... I. C. C. ...., 
4-20-59, Div. 4. 


81.13 Fact that Greyhound drivers operate Greyhound bus over entire 
route does not establish that Greyhound controls service over South Jersey’s 
portion of route. See 51 M. C. C. 461, 466. MC-C-2131, Monumental Motor 
Tours, Inc. v. Greyhound Corp., .... M. C. C. ...., 3-81-59, Div. 1 
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81.7 Disposition of Control Applications 
81.71 Railroad—Authorized 


81.71 Control of One or More Railroads by Another Such Carrier 
Authorized by Div. 4: 


Lackawanna & W. V. R. Co. F. D. 19470, .... I. C. C. ...., 4-20-59 (em- 
braced in F. D. 16575). 


Pennsylvania Co. (Del.)—Railroad Properties of Pennsylvania Co. (Pa.), 
F. D. 204738, 3-27-59. 


Seaboard Air Lines R. Co.—Gainesville Midiand R. Co., F. D. 20296, 3-26-59. 
81.73 Motor Truck—Authorized 


81.73 Control of Two or More Motor Carriers of Property in Common 
Interest Authorized by Div. 4: 


Ward, Don, & B. E. Richner—Don Ward, Inc. & B. E. Richner, Inc., MC-F- 
6979, 4-23-59. 


81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 4: 
Interstate Motor Freight System—Lancaster Transp. Co., MC-F-6822, .... 
M. C. C. ...., 8-25-59. 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.30 Generally 


82.30 Purchase price payable for vendor’s rights and property is not 
unreasonable, but since vendee, after purchase, will be authorized to retain 
less authority than originally contemplated by parties, they may, if they so 
desire, adjust purchase price downward without further authority. MOC-F- 
6762, Frank Cosgrove Transp. Co., Inc.—Pur.—Dawne Transp. Co., Inc., 
cces Be Oe G acc cy Skew, Eee. 4. 


82.30 Finding that purchase price payable for Transportation’s stock 
($372,382 in excess of its book value as of Dec. 31, 1957, or more than 100 
percent in excess) is just and reasonable, must be based on that carrier’s 
past earning record and estimated economies which could be affected, be- 
cause no evidence has been presented indicating that physical property to be 
retained by Transportation has value greater than that shown by its books. 


Transportation was operating at deficit during first quarter of 1958. 
Considering all factors, Interstate’s estimate of economies should be dis- 
counted, and finding that purchase price payable for Transportation’s stock 
is just and reasonable is not justified on present record. MOC-F-6822, Inter- 
state Motor Freight System—Control—Lancaster Transp. Co., .... M. C. C. 
..+e, 3-25-59, Div. 4. 


82.35 Employment Contracts 


82.35 Based on terms of employment being as described in affidavit, 
it would be tantamount to payment of additional compensation to Allen for 
his stock and would be an unwarranted favorable treatment to him over 
other selling stockholders. MC-F-6544, Pittston Co.—Control—Brink’s Inc., 

« M. GC. G. 2.00, 44-68, D0. 4. 


82.36 Finder’s or Broker’s Commission 


82.36 In absence of adequate evidence, commissions, fees, or expenses 
as may be payable to any party in connection with transaction cannot be 
found just and reasonable, or otherwise consistent with public interest. 
Findings will be conditioned accordingly. Compare 59 M. C. C. 398. 
MC-F-6544, Pittston Co.—Control—Brink’s Inc., .... M. C. C. ...., 4-14-59, 
Div. 4. 
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82.7 Unauthorized Consummation 
82.70 Generally 


82.70 In circumstances both carriers should determine whether their 
operations are subject to sec. 5 and if so, to take appropriate steps to obtain 
approval of any unlawful control. MC-108448, Sub 3, James La Casse Ext.— 
Dairy Products, .... M. C. C. ...., 3-24-59, Div. 1. 


82.73 Intent or Wilfulness 


82.73 Transaction presented herein for consideration has been fully 
consummated without prior Commission approval, in violation of sec. 5(4) 
of Act. However, in instant case, it appears that action of parties was not 
due to deliberate desire to circumvent provisions of sec. 5, but rather was 
attributable to unfamiliarity with law. Under such circumstances, approval 
of application should not be withheld because of law violation where evi- 
dence otherwise shows that approval of transaction would be consistent with 
public interest. Approval of transaction, however, is not to be construed as 
excusing or condoning law violation or as precluding any further action that 
may be deemed necessary in proceeding. MC-F-6979, Don Ward & B. E. 
Richner—Control—Don Ward, Inc. & B. E. Richner, Inc., 4-23-59, Div. 4. 


83. Prior Utilization of Authority 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Commission has found that where carrier has been conducting 
fairly substantial operation over its entire system, it is not required to submit 
evidence of operations to and from every authorized point, or in connection 
with all combinations of its routes in order to show that its operations have 
been continuous and substantial. MC-F-6762, Frank Cosgrove Transp. Co., 
Inc.—Pur.—Dawne Transp. Co., Inc., .... M. C. C. ...., 4-17-59, Div. 4. 


83.10 Transfer of such little used rights under sec. 5 proceeding may 
be approved only upon showing that service proposed by purchasing carrier 
would provide public in area involved with service not now received from 
existing carriers. No such evidence has been adduced in instant proceeding. 
MC-F-6692, U. S. Van Lines, Inc.—Pur. (Por.)—Davis Transfer & Storage 
iy cc ca Me ©. G. 020 0g Boe, Et. 4. 


83.2 Degree of Utilization 
83.20 Generally 


83.20 Considering broad territory authorized to be served under part- 
nership rights, it is evident that service rendered has been so limited as to 
justify conclusion that such operating rights, in effect, are dormant. Mainten- 
ance of appropriate tariffs and insurance and some limited advertising, fact 
that partnership’s resources and facilities may have been limited, and mere 
indication that they have held out to render service to public, are not suf- 
ficient to void this conclusion or to justify finding that partnership’s opera- 
tions have been commensurate with their resources and traffic tendered. 
MC-F-6692, U. S. Van Lines, Inc.—Pur. (Por.)—Davis Transfer & Storage 
Cs «sien BE GS. ccs cy BoE e, Ee. 4. 


83.25 Operation to Best of Ability 


83.25 Vendor has conducted operations on scale commensurate with its 
financial ability, facilities and traffic tendered to it; and vendee, under 
temporary authority, handled 175 shipments during six-months period ended 
July 19, 1958, indicating continuing need for service theretofore provided by 
vendor. MC-F-6762, Frank Cosgrove Transp. Co., Inc.—Pur.—Dawne 
Transp. Co., Inc., .... M. C. C. ...., 4-17-59, Div. 4. 
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83.25 Conceding that operations of two carriers have been confined 
principally to household goods movements within immediate vicinity of their 
domiciles, and that otherwise, they did not transport substantial volume of 
long-haul traffic, but, as a rule, tendered it to their principals for whom they 
acted as agents, evidence still is convincing that two carriers, commensurate 
with their facilities and resources, have rendered active and competitive 
service under their rights. MC-F-6692, U. S. Van Lines, Inc.—Pur. (Por.)— 
Davis Transfer & Storage Co., .... M. C. C. ...., 3-27-59, Div. 4. 


83.3 Reinstitution of Operation 
83.32 During or After Purchase Negotiations 


83.32 Ordinarily traffic handled subsequent to agreement between 
parties is entitled to little weight in showing continuity of operations under 
particular rights, principally to avoid build-up of service thereunder for 
particular transaction and consideration of evidence relative thereto. MO-F- 
6692, U. S. Van Lines, Inc.—Pur. (Por.)—Davis Transfer & Storage Co., 
coos, Me OG. ccccy BOB ee, ae 4. 


83.9 Transfer of Dormant Franchises 
83.90 Generally 
83.90 Because of specialized nature of operations of freight Serwarders, 
same standards cannot be applied in determination of question of dormancy 
of their rights as applied in determining similar question in motor carrier 


cases. F. D. 20242, United Freight Forwarders, Inc.—Permit Transfer— 
J. T. O'Malley, 4-22-59, Div. 4. 


83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Transfer of Motor Truck Operations Approved by Div. 4, upon 
Condition that Operating Authority Covering Dormant Portions of Vendor’s 
Routes Be Surrendered and Cancelled: 


Cosgrave Transp. Co., Inc., Frank,—Pur.—Dawne Transp. Co., Inc., MC-F- 


OR, «sce BD GC GD. sc cccy ORs. 
Stewart Co., Fred,—Pur. _¥rea Stewart & (Por.) A. L. & Woodrow Moore, 
MC-F-7056, soes We GG. cvccy SOOO. 


84. New Service Doctrine 


84.3 Duplication of Authority 
84.30 Generally 


84.30 When two or more identical operating authorities are acquired 
by one person, duplicating regular routes should be merged into one author- 
ity. However, such merger would not occur automatically without some 
positive action by Commission in appropriate proceeding. MO-C-21381, 
Monumental Motor Tours, Inc. v. Greyhound Corp., .... M. C. C. ...., 
3-31-59, Div. 1. 


84.32 Route 


84.32 Since duplicating rights of vendor would be automatically 
merged into vendee’s own certificated rights upon consummation, objections 
to approval of transaction because of duplications of leased rights are not so 
serious as to require denial of application. Nor is it necessary or desirable 
to modify rights to be purchased from vendor by cancelling duplicating 
portions. However, vendee will be expected to exercise its option and to pur- 
chase leased rights at earliest date it may do so under terms of agreement, 
subject to prior Commission approval. MC-F-6435, Transcon Lines—Pur.— 
Missouri-Oklahoma Exp., Inc., .... M. C. C. ...., 4-20-59, Commission. 
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84.33 Registrable Intrastate Authority 


84.33 Acquisition of separate authorities by same carrier to transport 
similar commodities within same territory does not confer more than one 
operating right, such operating rights being deemed to merge upon acqui- 
sition so that they cannot later be divided to permit carrier to sell and 
retain same operating rights. Compare 55 M. C. C. 357; and 65 M. C. C. 
370. MC-F-7056, Fred Stewart Co.—Pur.—Fred Stewart & (Por.) A. L. & 
Woodrow Moore, .... M. C. C. ...., 4-15-59, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Except in unusual circumstances, e.g., where under state law 
intrastate operating rights may be held only by individuals or corporations 
domiciled in same state, Commission has been averse to authorizing con- 
tinued separate maintenance under common control, as here, of corporation 
solely to hold such rights. It would appear that with unification of all 
interstate authority in Interstate, there would be little reason for separate 
maintenance of Transportation, all of whose properties should be merged 
into Interstate, coincidentally with acquisition of control. MC-F-6822, Inter- 
state Motor Freight System—Control—Lancaster Transp. Co., .... M. C. C. 
+eee, 3726-59, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 Competition among household goods carriers is dissimiliar from 
that involving general commodity carriers. 40 M. C. C. 557. MC-F-6692, 
U. S. Van Lines, Inc.—Pur. (Por.)—Davis Transfer & Storage Co., 

M. C. C. ...., 3-27-59, Div. 4. 


85.32 Impairment of Competitive Operation 


85.32 As there has been no evidence presented indicating that public 
is not presently obtaining adequate transportation service between St. Louis 
and Dallas, or that additional service there is needed, new service which 
would adversely affect operations of existing carriers including Consolidated 
and their abilities to adequately serve public, such as would here result, 
cannot be found on present record to be consistent with public interest. 
MC-F-6435, Transcon Lines—Pur.—Missouri-Oklahoma Exp., lac., 

M. C. C. ...., 4-20-59, Commission. 


85.33 Proof of Impairment 


85.33 Although protestants have had opportunity to observe operations 
while under lease to vendee, no detailed evidence was adduced by them 
concerning volume of their traffic and their revenues, portion of their ton- 
nage that would be vulnerable to vendee’s operation because of competition 
afforded under acquired rights, estimated quantity which vendee would be 
able to divert from them, and percentage tonnage and revenuewise such 
diverted traffic would bear to their total tonnage and revenues. Compare 65 
M. C. C. 312, 329. MC-F-6762, Frank Cosgrove Transp. Co., Inc.—Pur.— 
Dawne Transp. Co., Inc., .... M. C. C. ...., 4-17-59, Div. 4. 


85.33 Extent to which protestants claim their operations would be 
affected by vendee’s acquisition of rights of Davis Transfer & Storage is 
general in nature, and in absence of showing with greater particularity as to 
just how much traffic they would lose or how their operations would be 
harmed, their mere apprehension that their services would be adversely 
affected may be accorded little weight in determining issues presented herein. 
Compare report on reconsideration in 65 M. C. C. 781. MOC-F-6692, U. S. 
Van Lines, Inc.—Pur. (Por.)—Davis Transfer & Storage Co., .... M. C. C. 
eeee, 3927-69, Div. 4. 
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85.4 Effect Upon Employees 
85.41 Railroad 
85.41 Approval of acquisition of control by Seaboard of Gainesville 
will be granted subject to same conditions for protection of employees as 


were imposed in 261 I. C. C. 672. F. D. 20296, Seaboard Air Line R. Co.— 
Control—Gainesville Midland R. Co., 3-26-59, Div. 4. 


To Same Effect: 


F. D. 20478, Pennsylvania Co. (Del.)—Control—Railroad Properties of 
Pennsylvania Co. (Pa.), 3-27-59, Div. 4. 


85.41 Same conditions imposed as in 257 I. C. C. 177. F. D. 20445, 
Southern Pac. Co.—Merger—Central Pac. Ry. Co., etc., 4-21-59, Div. 4. 
86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.81 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 


Chicago, M., St. P. & P. R. Co.—Trackage Rights, etc.—Chicago & N. W. Ry. 
Co., F. D. 20465, 4-17-59. 


Illinois Term. R. Co.—Abandonment, etc.—Grandview-Decatur, Ill., F. D. 


20481, 3-26-59 (trackage rights over a line of Wabash R. Co., in 
Sangamon & Macon Counties, IIl.). 


Northern Pac. Ry. Co.—Trackage Rights—Great Northern Ry. Co., F. D. 
20505, 4-10-59, (embraced in F. D. 20504). 
86.83 Motor Carrier Agreement 


86.33 Motor Carrier Joint Facility Agreements Denied by Div. 4: 
Interstate Motor Freight System—Control—Lancaster Transp. Co., MC-F- 
6822, ....M.C.C. ...., 3-25-59 (lease of certain terminal properties). 


87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 
87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 
Southern Pac. Co.—Merger—Central Pac. Ry. Co., F. D. 20445, 4-21-59. 
87.18 Motor Truck Lines—Approved 
87.13 Unification by Consolidation, Merger, or Purchase of Operating 


Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Cosgrove Transp. Co., Inc., Frank,—Pur.—Dawne Transp. Co., Inc., MC-F- 
Sey ccen Mee Gy Ge oe vsy Se 
Strickland Motor Freight Lines, Inc.—Pur.—East Central Motor Freight, 
Ine. (Morris Goldsmith, Receiver), MC-F-7012, 4-22-59. 
Transcon Lines—Pur.—Missouri-Oklahoma Exp., Inc., MC-F-6435, 
M. C. C. ...., 4-20-59 (Prior report 75 M. C. C. 23). 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4: 
ne Motorways, Inc.—Pur.—Superior Service Co., Inc., MC-F-6368, 

. M.C.C. ...., 3-24-59, Commission. Prior report, 75 M. C. C. 191. 
U. s. “Van Lines, ine. —-Par—Deal Transfer & Fuel, MC-F-6757, 
M. C. C. ...., 3-27-59 (embraced in MC-F-6692). 
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87.2 Purchase of Portion of Franchise 


87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Indianhead Truck Line, Inc.—Hvidsten Transport, Inc., MC-F-6967, .... 
M. C. C. ...., 3-26-59. 


Stewart Co., Fred,—Pur.—Fred Stewart & (Por.) A. L. & Woodrow Moore, 
MC-F-7056, .... M. C. C. ...., 4-15-59. 


U. S. Van Lines, Inc.—Davis Transfer & Storage Co., MC-F-6692, .... 
M. C. ©. ..20— BBT-69. 


Pur—Pertiand Moving & Storage Co., MC-F-6758, .... M. C. C. 
, 3-27-59 (embraced in MC-F-6692). 
87.27 Motor Truck Lines—Denied 


87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 
Interstate Motor Freight System—Control—Lancaster Transp. Co., MC-F- 
6822, x oo. & 3-25-59. 
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Angles, Beams, Castings—Within Official Territory 55.24, 67.61 
Alcoholic Liquor—New York, N. Y. to St. Louis 16.23, 67.84 
Alterman Transport Lines, Inc. Ext.—Ala. & La. (npr) 21.59, 24.13, 26.71, 27.31* 
Aluminum Rods—Mont. Points to Los Angeles 16.46, 64.15, 67.62 
Arkansas R. Co.—Abandonment—Entire Line (Ark.) (npr.) 29.91* 
Bagging—Grand Rapids, Mich. to Ft. Smith, Ark. 55.31, 55.83, 67.65 
Bailey, Clyde, & M. C., Cont. Car. App. (npr) 05.20, 23.63, 27.41* 
Beaufort Transfer Co. Ext.—Kansas City, Kan. (npr) 24.13, 27.32° 
Bend-Portland Truck Service, Inc. Ext.—Explosives (npr) 27.32* 
Black, J. F., Ext.—Havre de Grace (Md.) (npr) 24.01, 24.51, 27.32* 
Ext.—Painesville (Ohio) (npr) 27.32° 
Boat Carrier Corp. Com. Car. App. (npr) 24.55, 27.31° 
Boutell Driveaway Co., Inc., F. J., Ext.—Cadillacs & Buicks 24.13, 27.32* 
Bradshaw, R. W., Ext.—New Furniture (npr) 24.68, 26.43, 27.31° 
Bulk Motor Transport, Inc. Ext.—Three States 16.05, 23.10, 23.42, 27.31*, 80.15 
Chambers Truck Line, Inc., W. M., Ext.—From & to Mobile, Ala. (npr) 27.32* 
Champ, L. E., Com. Car. App. (Sub 2) 27.32* 
Sub 3 23.10, 23.60, 27.31* 
Cheese Food—Detroit Lakes to Kansas City 55.70, 55.83, 67.83 
Chesapeake & O. R. Co.—Abandonment (Por.)—Seng Creek Branch 
(CW. Va.) (npr) 29.45, 29.91* 
Chicago Exp., Inc. Ext.—Tuscola, II. 25.07, 25.40, 27.32* 
Chicago, M., St. P. & P. R. Co.—Trackage Rights, etc—Chicago & N. W. 
Ry. Co. (npr) 27.11*%, 29.45, 29.91%, 86.31* 


Clapps, Daniel & Anthony, Ext.—Alternate Route (Conn., N. Y.) 


25.07, 25.08%, 25.41 
Classification of Household Goods in Shipping Containers 
16.23, 52.08, 57.22, 66.86, 66.87 
Clothing, See “Work Clothing” 
Coal, See “Eastern Coal” 


Coker, R. J., Ext.—Fibre Pipe 24.01, 27.31* 
Commodity Rates—Tidewater Exp. Lines 16.23, 53.40, 67.09 
Consolidated Freightways, Inc. Ext.—Adhesives (npr) 22.54, 27.32* 


Cosgrove Transp. Co., Inc., Frank—Pur.—Dawne Transp. Co., Inc. 


82.30, 83.10, 83.25, 83.92%, 85.33, 87.13* 
Crown Motor Freight Co. Ext.—Cellulose Film (npr) 24.01, 24.13, 27.32* 
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Dallas & Mavis Fwdg. Co., Inc. Ext.—Galion, Ohio 
15.15, 15.16, 16.69, 21.63, 21.72, 22.00, 24.57, 27.32° 
Dealers Transit, Inc., Ext.—Kansas City, Kan. (npr) 21.54, 24.11, 24.60, 26.60, 27.31° 


Ext.—Savannah, Ga. (npr) 21.54, 27.31* 
Deaton Truck Line, Inc. Ext.—Composition Pipe to Points in Southern 
Miss. (npr) 16.05, 16.75, 24.01, 27.32* 


Detroit-Pittsburgh Motor Freight, Inc. Ext.—Asphalt Roofing 
24.01, 24.30, 24.33, 27.32° 
Dillner Transfer Co., W. J.—lInvestigation of Operations (embraces 
Dennis Trucking Co. v. W. J. Dillner Co., and cross complaints 
thereunder; Hess Cartage Co. v. W. J. Dillner Transfer and 
cross complaint thereunder) 21.63, 21.72, 22.01, 22.05, 57.15 
Dunbar Armored Service Inc. Ext.—Washington, D. C. (npr) 24.03, 26.71, 27.42° 


Eastern Coal to Chicago, IIl. 53.73, 67.31 
Eleveld Chicago Furniture Service, Inc. Ext.—New Furniture (npr) 
24.52, 27.31° 


Emery Transp. Co. Ext.—Adams County, Pa. (npr) 24.24, 24.30, 26.79, 27.41° 

Ext.—Ill. 27.41* 
Export Grain & Soybeans—Minn. to Gulf Ports 64.10, 64.14, 67.11, 70.81 
Fiorot Trucking Ext.—Stone (npr) 24.45, 27.32* 
Florida Ford Tractor Co. v. Atlantic Coast Line R. Co. 52.02, 53.70, 60.10, 66.71 


Floyd & Beasley Transfer Co., Inc. Ext.—Textile Mill Supplies 24.18, 24.17, 27.32° 
Food, See “Cheese” 

Fox-Smythe Transp. Co. Ext.—El Paso (Texas) 20.08, 24.03, 26.74, 27.41° 
Fresh Meat & Meat Products—Fla. to Boston 62.83, 67.81 


General Commodities bet. Chicago & New York 
16.52, 55.80, 57.21, 64.10, 64.12, 64.14, 64.15, 67.01 


Glass Containers—Ada, Okla. to Chicago, Ill. 55.06, 55.80, 55.81, 67.69 
Glendenning Motorways, Inc. Ext.—Minot 27.32° 

Pur.—Superior Service Co., Inc. 18.53, 20.13, 80.01, 80.09, 87.17* 
Goltzman, Harold, Ext.—Fla. 16.69, 25.07, 25.09* 
Graver Tank & Mfg. Co., Inc. v. Baltimore & O. R. Co. 67.61 


Gregerson, LaVerne, Com. Car. App. (npr) 
17.43, 21.21, 21.50, 21.59, 23.10, 26.71, 27.31° 
Gulf C. & S. F. Ry. Co.; St. Louis 8S. W. Ry. Co. of Texas; Chicago, R. I. 
& P. R. Co.; Ft. Worth & D. Ry. Co.; and Ft. Worth Belt Ry. Co. 


(Modification of Systems or Devices) 46.40 
Hanna Mining Co. v. Southern Pac. Co. 60.10, 61.23, 67.32 
Hatch Co., W. S., Ext.—Ariz. (npr) 24.15, 27.31° 
Hershey, D. K., Ext.—Stone (npr) 23.62, 24.63, 27.31° 


Household Goods, See “Classification of” 


Illinois Term. R. Co.—Abandonment, etc.—Grandview-Decatur, Ill. (npr) 
27.11, 29.45, 29.91*, 86.31° 


Indianhead Truck Line, Inc. Ext.—Asphalt (npr) 24.52, 27.32° 
Pur. (Por.)—Hvidsten Transport, Inc. 80.09, 87.23* 
Securities 33.53* 


Interstate Motor Freight System—Control—Lancaster Transp. Co. 
81.74*, 82.30, 85.01, 86.33*, 87.27* 
Notes & Stock 33.54* 
Iron & Steel Articles—Eastern 
Common Carriers (embraces Iron & Steel Articles—Eastern Contract 
Carriers; & Iron & Steel Articles, Eastern Territory) 
21.59, 51.01, 51.03, 53.10, 53.75, 67.61 


Iron or Steel—Milwaukee, Wis. to Ind. & Ohio 55.81, 67.61 
Iron or Steel Wire Rods—Kansas City, Mo. to Chicago, Ill. 55.83, 67.61 
James, Clifford & Effie, Ext.—Feed 24.18, 27.31° 


Jay St. Connecting R.—Abandonment—Entire Line, Brooklyn, N. Y. 
06.20, 13.16, 13.23, 16.46, 16.50, 16.65, 17.43, 18.24, 29.01, 
29.14, 29.20, 29.30, 29.40, 29.41, 29.50, 29.81, 29.91°, 54.70, 54.71 
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Johnson & Son, Inc. Com. Car. App. 23.60, 27.32° 
Johnson, D. P., & Corinne R., Ext.—Lumber & Cement (npr) 
21.20, 23.10, 23.62, 27.31* 


Jones, H. N., & D. A. Pritchard Com. Car. App. (npr) 21.75, 23.63, 24.14, 27.31° 
Jones, Jr., Isaac, Ext.—Philadelphia, Pa. (npr) 26.71, 27.32* 
Jones, R. G., Ext.—Kan. 27.32° 
Kreider Truck Service, Inc. Ext.—Lard Oils (npr) 21.54, 24.09, 27.31° 
La Casse, James, Ext.—Dairy Products 21.22, 27.42*, 80.04, 81.10, 81.11, 82.70 
Lackawanna & W. V. R. Co. Control 81.71° 
Reorganization 35.30, 81.13 
Lackawanna Taxicab Co., Inc. Com. Car. App. (npr) 04.55, 20.09, 21.92, 27.21° 
Lease & Interchange of Vehicles by Motor Carriers 21.68 
Lehigh Valley R. Co.—Abandonment—Ovid Branch (N. Y.) (npr) 29.91° 
Liquid Sugar to Ohio Points 16.24, 67.81 
Liquor, See “Alcoholic Liquor” 
Lofftus & Sons, Everett, Com. Car. App. (npr) 24.53, 27.31° 
Long Island Lighting Co. v. Baltimore & O. R. Co. 57.37, 67.31 
Louisville & N. R. Co.—Discontinuance of Service—Ocean Springs, Miss.- 
New Orleans, La. 16.24, 29.08, 29.10, 29.22, 29.28, 29.31, 29.32, 29.40, 29.45 


Louisiana Intrastate Freight Rates & Charges 04.01, 53.20, 75.01, 75.02, 75.09, 75.12 


Macy, R. E., Cont. Car. App. 05.28, 24.18, 26.71, 27.32* 
Maine Central R. Co.—Abandonment—Waukeag Branch (Me.) (npr) 
29.20, 29.34, 29.45, 29.91* 
McClendon Trucking Co., Inc., Glenn, Ext.—Texas (npr) 24.71, 26.74, 27.32° 
McLean Trucking Co. Stock (npr) 33.70* 
Meat, See “Fresh Meat” 
Mechling Barge Lines, Inc., A. L., Ext.—Gulf Intracoastal Waterway 
02.06, 04.25, 26.45, 26.75, 27.52* 


Messick, Inc., H., Ext.—Various States (npr) 24.03, 26.71, 27.42° 
Midwest Solvents Co., Inc. v. Missouri Pac. R. Co. (npr) 57.36, 58.10, 67.84 
Miller, Inc., Eldon, Ext.—Asphalt (npr) 27.32° 

Ext.—Valley Park, Mo. (npr) 21.42, 24.10, 27.31* 
Miller, P. J., Cont. Car. App. 23.62, 27.32° 
Miller Transp. Inc. Ext.—Danville, Ill. (npr) 24.01, 27.32* 
Miller Transporters, Ltd. Ext.—Ind. (npr) 27.32* 


Minneapolis, St. P. & S. S. M. R. Co.—Discontinuance of Service— 
Minneapolis, Minn.-Enderlin, N. Dak. 15.14, 16.80, 29.08, 29.32, 29.45, 29.50 
Discontinuance of Service—Thief River Falls, Minn., Duluth, Minn. 


& Superior, Wis. (npr) 15.16, 16.29, 29.08, 29.10, 29.22, 29.40 
Missouri Pac. R. Co.—Abandonment—Heyser-Austwell Branch (Texas) 
(npr) 29.20, 29.45, 29.91* 


Modifications (Proposed) of Systems or Devices, See Gulf C. & S. F. Ry. 
Co.; and New York Central R. Co. 
Monumental Motor Tours, Inc. v. Greyhound Corp. 
16.21, 21.00, 21.40, 23.60, 26.60, 28.88, 54.14, 81.18, 84.30 
Morgan, J. R., Ext.—Horses (npr) 24.01, 24.18, 24.14, 26.71, 27.32* 
Morse, Harold, & H. J. Holien Ext.—Portland, Oregon (npr) 24.01, 26.16, 27.82° 


Nelms, Eugene, Ext.—Malt Beverages (npr) 24.01, 27.32* 
New York Central R. Co.—Abandonment (Por.)—Ontario Branch (N. Y.) 

(npr) 29.45, 29.91°* 

Abandonment (Por.)—Rome Branch (N. Y.) (npr) 29.45, 29.91° 

New York Central R. Co., Modification of Systems or Devices 46.32 
New York Central Co.—Discontinuance of Service—Albany, N. Y.-Pitts- 

field, Mass. 29.08, 29.11, 29.31, 29.32 

New York, N. H. & H. R. Co. Loan Guaranty (embraces F. D. 203898) $1.40 


North American Van Lines, Inc. Stock (npr) 32.60, 33.31* 
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Northern Pac. Ry. Co.—Abandonment (Por.)—Red Lake Falls Branch 
(npr) 29.45, 29.91°* 
Discontinuance of Service—Mandan, N. Dak.-Glendive, Mont. (npr) 
15.16, 29.03, 29.22 
Discontinuance of Service—Staples, Minn.-Oakes, N. Dak. (npr) 
16.29, 29.03, 29.10, 29.22, 29.23, 29.25, 29.40, 29.45 
Trackage Rights—Great Northern Ry. Co. (npr) 86.31° 


Oklahoma Furniture Mfg. Co.—Investigation of Operations 
05.00, 05.20, 05.22, 05.90, 05.91, 16.05, 20.02 
Overnite Transp. Co. Ext.—Conversion to Regular Routes 16.76, 21.41, 21.82, 27.32° 


Peck, F. A., Cont. Car. App. 21.11, 27.41°* 
Pennsylvania Co. (Del.)—Control—Railroad Properties of Pennsylvania 

Co. (Pa.) (npr) 33.01°%, 80.07, 81.71°, 85.41 
Pennsylvania Co. (Del.) Stock, etc. (npr) 33.51* 
Petroleum Carrier Corp. Ext.—Pace, Fla. (npr) 18.02, 24.10, 27.31° 


Pettapiece Cartage & Builders’ Supplies, Ltd., Com. Car. App. 
05.93, 21.21, 21.54, 23.62, 27.31° 


Pittston Co.—Control—Brink’s Inc. 16.33, 16.46, 80.03, 80.07, 82.35, 82.36 
Ploof Transfer Co., Inc. Ext.—Lumber 16.75, 24.51, 24.55, 26.74, 27.31° 
Poole, Walter, Ext.—Poles & Cross Arms (npr) 21.02, 24.53, 26.74, 27.31° 
Potts, B. L., Cont. Car. App. (npr) 16.46, 24.68, 27.42* 
Radio & Television Sets—Ill., Ind., D. C. & Md. 55.81, 62.05, 67.87 
Railway Exp. Agency, Inc. Ext.—Chattanooga-Sparta, Tenn. (npr) 

20.22, 25.08°, 25.32 


Rates, See “Commodity Rates,” “Louisiana Intrastate Freight Rates” 
Reading Co.—Abandonment (Por.)—Ashland Upper Route Branch (Pa.) 
(npr) 29.45, 29.91°* 
Abandonment (Por.)—Catasauqua & Fogelsville Branch (Pa.) (npr) 
29.45, 29.91° 


Refrigerated Food Exp., Inc. Ext.—Erie, Pa. (npr) 24.68, 24.78, 27.31% 
Reliance Trucking Co., Inc. Ext.—Ky. Points 20.51, 21.00 
Rickert, Wessanen & Laan, Inc. v. Illinois Central R. Co. 60.10, 61.41, 67.11 
Robertson Tank Lines, Inc. Ext.—Petroleum to La. (npr) 24.65, 27.31* 
Rogers Cartage Co. Ext.—South Bend, Ind. (npr) 24.52, 26.71, 27.32* 
Ruan Transport Corp. Ext.—South Bend, Ind. (npr) 27.32° 


St. Louis-S. F. Ry. Co.—Abandonment (Por.)—Girard Branch (Kan.) 
(npr) 29.45, 29.91* 
Santa Fe Trail Transp. Co. Ext.—Pampa, Texas 17.30, 17.43, 18.31, 24.01, 26.42, 27.31* 
Scherer Freight Lines, Inc. Ext.—Alternate Routes—Mt. Pulaski (IIl.) 
(npr) 18.57, 25.08%, 28.22 
Schulz, G. W., Com. Car. App. (npr) 27.32® 
Seaboard Air Line R. Co.—Control—Gainesville Midland R. Co. (npr) 
16.13, 81.71%, 85.41 


Petition for Modification of Ctfes 16.69, 16.70, 16.80, 17.20, 21.78, 26.74, 28.23 
Seaboard Air Line R. Co. Stock (npr) 33.51* 
Shaffer Trucking, Inc. Ext.—Milton, Pa. (npr) 21.22, 21.42, 24.16, 27.31* 
Shaw, Willis, & Ellis Bogan (now retitled Willis Shaw Frozen Exp., Inc.) 

Ext.—Frozen Foods (npr) 24.01, 26.71, 27.32* 
Snow Trucking Co. Ext.—Niagara Falls, N. Y. 23.10, 24.03, 27.41* 


Snyder Bros. Motor Freight, Inc. v. Archie’s Motor Freight, Inc. 20.10, 22.01, 22.82 
Southern Pac. R. Co.—Merger—Central Pac. Ry. Co., etc. (npr) 

33.01*, 80.09, 85.41, 87.11* 
Southwest Package Assn. v. Atchison, T. & S. F. Ry. Co. 61.14, 62.02, 66.63, 70.41 
Steel, See “Iron” 
Stewart Co., Fred—Pur.—Fred Stewart & (Por.) A. L. & Woodrow Moore 

80.03, 83.92*, 84.33, 87.23* 
Strickland Motor Freight Lines—Pur.—East Central Motor Freight, Inc. 

(Morris Goldsmith, Receiver) (npr) 87.13* 

Stroud, J. L., Cont. Car. App. (npr) 21.21, 26.16, 27.41* 
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Subler Trucking, Inc., Carl, Ext.—Austin & Owatonna, Minn. 24.78, 27.41° 
Sugar, See “Liquid Sugar” 
Sugar—Idaho & Utah to Okla. & Texas 16.23, 64.10, 67.81 
Sugar—New Orleans, La. to Columbus, Ga. 55.81, 67.81 
Superior Fast Freight Ext.—Southern Calif. to Mont. 24.01, 26.77, 27.62* 
Texas & N. O. R. Co.—Abandonment (Por.)—Breaux Bridge Subdivision 
(La.) 29.45, 29.91° 
Transcon Lines—Pur.—Missouri Oklahoma Exp., Inc. 31.30, 84.32, 85.32, 87.13° 
Union Transfer Co. Ext.—South Torrington, Wyo. (npr) 27.31° 


United Freight Forwarders, Inc.—Permit Transfer—J. T. O’Malley (npr) 
28.11, 28.13, 83.90 
United States v. Chesapeake & O. Ry. Co. 60.50, 66.76 
U.S. Van Lines, Inc.—Pur. (Por.)—Davis Transfer & Storage Co. 
83.10, 83.20, 83.25, 83.32, 85.30, 85.33, 87.23° 


Pur. (Por.)—Deal Transfer & Fuel 87.17* 

Pur. (Por.)—Portland Moving & Storage Co. 87.23° 
Upjohn Co. v. Pennsylvania R. Co. 63.40, 53.82, 67.91 
Utah-Idaho Sugar Co. v. Northern Pac. Ry. Co. 60.10, 67.81, 70.02 
Van Beekum, Inc., C. J., Com. Car. App., (npr) 05.28, 21.22, 24.01, 27.31° 
Virginia-Carolina Chemical Corp. v. Alabama G. S. R. Co. 62.01, 67.57 
Ward, Don, & B. E. Richner—Control—Don Ward, Inc. & B. E. Richner, 

Ine. (npr) 80.13, 81.73*, 82.73 
Wheeling & L. E. Ry. Co. Bonds, etc. (npr) 33.01*, 33.21° 
Williams, L. Z., Cont. Car. App. (npr) 24.03, 24.11, 26.71, 27.42* 
Work Clothing—Nixon, N. J. to Chicago, Ill. 55.85, 67.85 
Yiengst, R. D., Com. Car. App. 26.71, 27.42* 
York Interstate Trucking, Inc. Ext.—Petroleum Wax (npr) 21.57, 27.31° 


Zinc, Bars or Pigs, Anaconda, Mont. to Calif. 67.62 











List of New Members 


Leonard F. Aguillard, Chief Clerk, Copolymer Rubber Chemical Corporation, Shady 
Avenue, P. O. Box 2591, Baton Rouge, Louisiana. 


William A. Ballantyne, Traffic Manager, W. T. Byrns Motor Express, Inc., 646 
Coffeen Street, Watertown, New York. 


Bates B. Bowers, Traffic Manager, Savannah Sugar Refining Corporation, P. O. 
Box 339, Savannah, Georgia. 


Patrick M. Browne, Acting Transportation Commissioner, Chamber of Commerce 
of Metropolitan St. Louis, 224 North Broadway, St. Louis 2, Missouri. 


Edgar W. Caterson, 306 Summit Road, Media, Pennsylvania. 
Carl P. Doelger, 242-17 44th Avenue, Douglaston, Zone 63, New York. 


Emmett H. Durham, General Agent, Atlantic Coast Line Railroad Company, 413 
Raleigh Building, P. O. Box 1528, Raleigh, North Carolina. 


Robert O. Ellis, Jr., 200 Twentieth Street Bank Building, Huntington, West Virginia. 
Warren A. Goff, 315 Continental Avenue, Dallas 7, Texas. 


Milan Govic, City Freight and Passenger Agent, Atchison, Topeka & Santa Fe 
Railway Company, 819 Oliver Building, Pittsburgh 22, Pennsylvania. 


Robert E. Harridge, Traffic Manager, Allied Mills, Inc., 110 North Wacker Drive, 
Chicago 6, Illinois. 


Ronald W. Kasserman, 905 Riley Law Building, Wheeling, West Virginia. 


David A. Lamprey, Eastern Gas and Fuel Associates, 250 Stuart Street, Boston 16, 
Massachusetts. 


Frederick S. Lemley, District Sales Agent, Chicago & North Western Railway Com- 
pany, 414 Wyatt Building, Washington 5, D. C. 


Thomas N. Lennox, 917 Richards Building, New Orleans 12, Louisiana. 


John D. McClintic, Sales Agent, Chicago & North Western Railway Company, 
802 S Street, Lincoln, Nebraska. 


Andrew T. Nelson, 2218 St. Croix Street, St. Paul 13, Minnesota. 
George M. Onken, 96 Remsen Street, Brooklyn 1, New York. 
John J. Rihacek, 5 Southwood Drive, Old Bridge, New Jersey. 
Edward E. Saleeby, P. O. Box 597, Hartsville, South Carolina. 
John J. Schlick, 918 16th Street, N. W., Washington 6, D. C. 
Royce D. Sickler, 730 Equitable Building, Denver 2, Colorado. 


Bertram S. Silver, Berol & Silver, 100 Bush Street, Suite 1410, San Francisco 4, 
California. 


Charles D. Solomonson, Traffic Manager, The Denver Union Stock Yard Company, 
100 Livestock Exchange Bldg., Denver 16, Colorado. 


Donald L. Stern, Suite 924, City National Bank Building, Omaha 2, Nebraska. 
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List of New Members—continued 


Claude D. Temple, Assistant General Attorney, Louisville & Nashville Railroad 
Company, West Broadway, Louisville 1, Kentucky. 


Frank Tomasek, 4660-A Tennessee Avenue, St. Louis 11, Missouri. 
Wm. S. Tomljanovich, 2327 Wycliff Street, St. Paul 14, Minnesota. 


Henry Blaine Vess, Jr., Western Traffic Services, Inc., Room 519, Reliance Bldg., 
216 East 10th Street, Kansas City 6, Missouri. 


Franklin R. Weiss, 95-36 Roosevelt Avenue, Jackson Heights 72, New York. 


Charles H. Wickman, Traffic Manager, Wickman Traffic Service, 1425 South Western 
Avenue, Chicago 8, Illinois. 


Marvin R. Wood, Transportation, Pan American Petroleum Corporation, Pan 
American Bidg., P. O. Box 591, Tulsa, Oklahoma. 


Mario J. Zabatta, 515 West 29th Street, New York 1, N. Y. 
A. U. Zurborg, 6541 Avenue ‘J,’ Houston 11, Texas. 


REINSTATED TO MEMBERSHIP 


Howard S. Blair, 175-05 145 Drive, Jamaica 34, New York. 


R. W. Burgess, Traffic Manager, McBride’s Express, Inc., 1507 Papin Street, St. 
Louis 3, Missouri. 


]. Edward Davey, President, Accelerated Transport—Pony Express, Inc., P. O. Box 
105, Hagerstown, Maryland. 


James M. Davison, 1215 Kearney Street, Denver 20, Colorado. 
Lenwood W. Harris, 1835 Morris Street, Philadelphia 45, Pennsylvania. 


Thomas F. Harvey, District Sales Agent, The Chicago & North Western Railway 
Company, 216 Patterson Building, Denver 2, Colorado. 


Emil J. Sauser, General Traffic Manager, rT Division of Borg-Warner Corpora- 
tion, Merchandise Mart Plaza, Chicago 54, Illinois. 


Charles B. Williams, Traffic Representative, Chicago & North Western Railway 
Company, 510 West 6th Street, Room 417, Los Angeles 14, California. 


Elected to Membership, May, 1959. 








Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Stephen Tinghitella, Chairman, Manager, Transportation Division, 
Commerce and Industry Association of New York, 99 Church Street, 
New York 7, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia Chapter 


Robert R. Artz, Chairman, Assistant General Counsel, Pennsylvania 
Railroad Company, Transportation Center, Six Penn Plaza, Philadelphia 
4, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 13th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
amar’ 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 


—1128— 




















JUNE, 1959 





District of Columbia Chapter 
J. Carter Fort, Jr., Chairman, 533 Southern Building, Washington 
5, D. C. 
Meets bi-monthly, second Tuesday. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 
District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 
Roy H. Schultz, Chairman, Traffic Manager, H. H. Robertson Com- 
pany, 14th Street, Ambridge, Pennsylvania. 
Meets: At call of Chairman. 
Akron Chapter 


John R. Meeks, Chairman, President, Traffic Research Institute, 
607 Copley Road, Akron 20, Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 
Hartley F. Mays, President, Commercial Agent, Norfolk & Western 


Railway, 724 Illuminating Building, Cleveland, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 
J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 
Carolina Chapter 


Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inec., Gastonia, North Carolina. 
District 6—Georgia, Alabama and Florida 
Atlanta Chapter 
James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 
District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 
R. Wray Henriott, Chairman, General Attorney, Louisville and 
Nashville Railroad Company, 908 West Broadway, Louisville 1, Ken- 


tucky. 
Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Iilinois 
Chicago Chapter 


Martin L. Cassell, Jr., General Chairman, General Solicitor, 
Chicago, Rock Island and Pacific Railroad Company, 139 West Van 
Buren Street, Chicago 5, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Owut-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Dale Ruffcorn, Jr., President, Manager, Traffic Services, Minneapo- 
lis & St. Louis Railway Company, 111 East Franklin Avenue, Minneapo- 
lis 4, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 

Southeastern Wisconsin Chapter—Milwaukee 

Richard W. Bethke, Chairman, District Manager, Stor Dor For- 
warding Company, 744 North Fourth Street, Milwaukee 3, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 


at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 
District 10—lIowa, Missouri, Nebraska and Kansas 

Kansas City, Missouri, Chapter 

Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 

St. Louis Chapter 

Doyne T. Clem, Chairman, Assistant General Traffic Manager, Pet 
Milk Company, Arcade Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 


August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 


District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 


Bruce W. Russell, Chairman, Traffic Manager, Service Pipe Line 
Company, P. O. Box 1979, Tulsa 2, Oklahoma. 


District 12—Texas 
Amarillo Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 
John H. Beckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Francis H. Lynch, Jr., Chairman, Common Carrier Motor Freight 
Assn., 4112 San Jacinto Street, Dallas 4, Texas. 

Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 

Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Delmar S. Eno, Chairman, Traffic Consultant, Western Traffic 
Service, 1077 South Gilpin Street, Denver 9, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 
Puget Sound Chapter 

Edward C. Pewters, Chairman, 1990 Alaskan Way, Seattle 1, 
Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 

District 16—California, Nevada and Arizona 


San Francisco Chapter 

Charles W. Burkett, Jr., Chairman, General Attorney, Southern 
Pacific Company, 65 Market Street, San Francisco 5, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 
Waldo A. Gillette, Chairman, Director of Public Relations, Monolith 
Portland Cement Company, 3326 San Fernando Road, Los Angeles 65, 
California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 





I. C. C. PRACTITIONERS’ JOURNAL 





MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable rg eng Freas, as ‘ao 
of the Interstate Commerce Commission, to the High Authori 
Coal and Steel Community, Luxembourg, on October 10, 195: 


Code of Ethics 


mene Wm 4 Current Index to I. C. C. Decisions contains an Index to all 
i Sj & — (printed and unprinted) from January 1951 through 
anuary 


1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 





Interstate Commerce Commission—Organization, Assignment of Work and 
Functioning of Major Activities: Chart, as of January 1, 1959 


’ 


Pamphlet, revised as of January 1, 1959, (companion work to chart) 


Manual of Practice and Procedure before the I. C. C. prepared by C. R. 


Hillyer, F. C. Hillyer and Walter McFarland 


Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the pase developed, the grounds 
recognized, and the limitations im d by the Commission i in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page eg Bibliography. Prepared by Specialists 
in Education, Treneporention aw, I. C. C. Practice and Procedure 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
ortant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 
contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W ae 


This Supplement brings up to date the original Book of bstracts. 
It covers the period 1953 through June, 19! 


Pamphlets Temporarily Out of Print 


Cost and Value of Service in Rate Making for Common Carriers. 
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